R
s

Exhibit 11A



ntoay
Typewritten Text
Exhibit 11A

ntoay
Rectangle


.-
5

ol . -2 ¢
‘ € . 3
5 . v 1
- s (] o | . r ’ -
s - B IR 4 W
" « oy F. = p
y - <, s
: il B
Ll
HE
»

T W

Exhibit 11 B



ntoay
Typewritten Text
Exhibit 11 B

ntoay
Rectangle


Exhibit 11 C



ntoay
Typewritten Text
Exhibit 11 C

ntoay
Rectangle


Affidavit of Mary Beth Peranteau
Exhibit 12



Friends of the Sturgeon Bay Public Waterfront, et al. vs.
City of Sturgeon Bay, et al.

Deposition of MARTIN J. OLEJNICZAK
September 26, 2016

Page 1 Page 3
1 STATE OF W SCONSI N Cl RCU T COURT DOOR COUNTY 1 EXH BITS (continued): PAGE I D D
P L L E L L TP 2 Exh. 7 7/23/14 email from Tom German to
Marty O ej niczak and others, and
3 EBIBH\‘ESV\%:FEEEE STURGEON BAY 3 attachments ......................... 67
4 SHAWN M FAI RCHI LD, 4 Exh. 8 9/18/14 email to Baudhuin Surveying
CARRI ANDERSSON, LI NDA COCKBURN, fromJimSmth ................ .. .. 78
5 RUSS COCKBURN, KATHLEEN FI NNERTY, 5
6 and CHRI STI E WEBER, 6 Exh. 9 Job Number 15581 map ................ 79
7 Plaintiffs, 7 Exh. 10 NR 716 Investigation Report ......... 83
-Vs- Case No.: 16-CV-23 Exh. 11 NR 716 Investigation Report -
8 OTY OF STURGEON BAY Case Code: 30701 8 Addendum . ... . . 85
9 a Wsconsin nunicipal corporation, 9 Exh. 12 égrif ea o{_ elmaklns 9/ 3/ 6013, tre:
an nfidentia orne ien
10 WATERFRONT REDEVELOPMENT AUTHORI TY 10 Cormmuni cat i on | ssuesyReI ated to
OF THE CI TY OF STURGEON BAY, . Bul khead Line ....................... 86
11 a nunicipal redevel opnent authority, 11 Exh. 13 Devel opment at Historic Fill Site
12 Def endant s. 12 ’ 2{) ,_i ce{\_sed Landfill Exenption o5
plication ....... ... ... ... ........
13 e 13
Exh. 14 6/26/13 email to Marty O ejniczak
14 14 fromJimSnith re: Waterfront title
15 DEPCS! TI ON OF: N J. OLEIN CZAK 15 issue update ............. ... ... 101
16 ’ ' 16 Exh. 15 Emmil chain re: Lake bed lease ...... 103
DATE: Sept enber 26, 2016 Exh. 16 11/2014 emmil exchange between
17 17 Marty O ejniczak and JimSnith re:
Use of Public Space by Proposed
18 TI ME: 9:10 a.m - 11:46 a.m 18 Restaurant ........... ....coouiinn... 107
19 19 (Original exhibits were attached to original
LOCATI ON: CI TY OF STURGEON BAY CI TY HALL transcript; copies to transcript copies.)
20 gt21 M chi ggn Stv\; eet 20
ur geon , sconsin
21 g y 21 REQUESTED | NFORMATI ON: PAGE
22 22 NONE
REPORTED BY:
23 CARRIE S. BOHRER RPR, RMR, CRR 23
BAY REPORTI NG SERVI CE, | NC.
24  ww. bayreportingservice. com 24
920- 432- 5662
25 800-424-2224 25
Page 2 Page 4
1 APPEARANCES
) WEELER VAN S| CKLE & ANDERSON. S b 1 TRANSCRIPT OF PROCEEDINGS
3 NARY BtET’\HA PERANTEAU, At torney %Ogaw’ y 2 MARTIN J. OLEJNICZAK, called as a
i Nadi qon, W sconsin 53703 < 3 witness herein, having been first duly
?;32; gﬁf’g;ﬁ&hea erl aw. com o 4 sworn/affirmed, was examined and testified as
5 appeared on behalf of the Plaintiffs 5 follows:
6 ARENZ, MOLTER, MACY, RIFFLE & LARSON, S.C, b
REMZY D. BI TAR Aftorney at Law y 6 EXAMINATION
T 30 N Easty Avenue  sa1s6 7 BY MS. PERANTEAU:
ukesha, sconsi n - :
8 (262)  2a3- 1340, 8 Q Will you please state your full name and
9 appeared on behal f of the Defendants 9 business address for the record.
10 Also Present: Carri Andersson 10 A Martin Joseph Olejniczak, 421 Michigan Street,
11 . x e 11 Sturgeon Bay, Wisconsin, 54201 -- or 54235.
12 | NDE X 12 Q And, Mr. Olejniczak, would you be comfortable
13 i i
EXAM NATI ON BY: pace |13 today if | called you Marty because it has less
14 14 syllables?
Ms. Peranteau ................ ... ... ... 4
15 15 A Sure.
16 EXH BI TS MARKED: pace IDD |16 Q  Thank you. Please call me Mary Beth.
17 Exh. 1 Ear|§ pl an drawi ng for redevel opnent 17 Have you previously given testimony under
of 92 and 100 East Maple area ....... 15
18 Exh New P I Li Al t 2015 25 18 oath?
) w Parcel Lines - August 2015 ......
19 Exh Amendnent to Devel gtCot t 19 A Yes.
20 ’ {/\g{nH?n?gl tnggds}/SIrgggﬁntBay nirac 26 20 Q And lunderstand that you are currently in the
21 ertron ere OPMEAL e 21 position of the city's community development
29 Ex: Cor rfespondsnce Wi tz It:E D:Rf I ....... 33 22 director?
23 Exh. Map fromthe 1955 bu ea ile ..... 34 23 A Correct.
oy EXM M2id Lg}éﬁr VO Rt Lhew Mor oney 24 Q Was the testimony you previously have given in
o5 documents ................ ... 58 25 that pOSItIOﬂ?

Verbatim Reporting, Limited
(608) 255.7700

(1) Pages1-4



Friends of the Sturgeon Bay Public Waterfront, et al. vs.
City of Sturgeon Bay, et al.

Deposition of MARTIN J. OLEJNICZAK
September 26, 2016

Page 21 Page 23

1 right corner "Wisconsin Coastal Management | 1 privately owned and developed?

2 Program," this plan was not adopted in orderto | 2 A  That's correct.

3 get the grant or adopted because therewasa | 3 Q Okay. Then the final page of the -- of Exhibit

4 grant to prepare it? 4 Number 1 shows yet a different version of a plan

5 A We got a grant from Coastal Management to study | 5 for the west waterfront. This one's dated

6 the feasibility of the -- what we call the four | 6 August 18th of 2014. What prompted the

7 seasons market or the festival market. The fact | 7 modifications between Page 3 and Page 4 of

8 that that label is on there, although | -- I'm 8 Exhibit 1?

9 not 100 percent certain, leads me to believe | 9 A  The city and the city's consultants tried to find
10 that this came from that document. 10 a developer and tenants for the four seasons
11 Q Which document? 11 market. It became apparent that the likelihood
12 A The feasibility analysis for the four seasons |12 of success with that at least in the short-term
13 market. 13 was not good. Therefore, to try to find some
14 Q Okay. So then back onto Page 3, here's aplan |14 private development, the focus shifted to the
15 that's got a date of April 17th of 2014. Do you |15 lodging component, and a hotel developer was
16 recall whether this was a plan that was approved |16 found and -- that wanted the site overlooking
17 by the city council or WRA? 17 the public space there, and therefore the site
18 A | don't believe it was formally adopted by 18 plan was reworked to show a hotel fitting into
19 either body. 19 the plan.

20 Q Okay. Do you recall what prompted the |20 Q Butin the previous two iterations in this

21 modifications from Page 2 to Page 37? 21 exhibit, Pages 2 and 3, there's no lodging

22 A Yes, |l do. 22 shown, so how did the idea for lodging sort of

23 Q And those were? 23 reemerge at this time?

24 A The Wisconsin Department of Natural Resources |24 A  The lodging has moved around on the site. In

25 determined that we had to build behind what they |25 fact, on the -- the April 17th plan where it
Page 22 Page 24

1 said was the ordinary high water mark, and that | 1 shows future development, that could have been

2 forced the private development to be moved away | 2 lodging, that could have been apartments, could

3 from the bulkhead line. 3 have been retail. It -- when we first found out

4 Q Okay. This particular exhibit does not show any | 4 that we couldn't build right up to the bulkhead

5 location of an ordinary high water mark, though, | 5 line and had to push things back, there was some

6 correct? 6 concern that there wouldn't be enough room for

7 A Not on this exhibit. 7 lodging and all the other uses and the parking.

8 Q And at the pointin time that it was created, | 8 Q So did the city issue a request for proposals at

9 what information did you have about the location | 9 the point in time that the August 18th plan was
10 of the ordinary high water mark? 10 being discussed?

11 A That the location was the shoreline on the 1955 |11 A A request for proposal was not issued.

12 bulkhead ordinance approved by the PSC. 12 Q Okay. How did the -- and | understand that the
13 Q Okay. Did you -- do you recall having any |13 hotel developer was Mr. Papke's LLC Sawyer Hotel
14 discussions with DNR about whether or not the |14 Development?

15 festival market was a public use that could |15 A Um-hmm.

16 remain in the public trust area below the |16 Q That's never changed?

17 ordinary high water mark? 17 A 1 don't understand the question.

18 A It was discussed somewhat with DNR staff. |18 Q There was no other hotel developer besides
19 Q And what was DNR's opinion on that? 19 Papke's company that the city was working with
20 A Things like restrooms and things could be in the |20 for the site that's indicated as "Hotel" on
21 public trust area. If the city owned it, it 21 Page 4 of Exhibit 1?

22 potentially could be in the public trust area. |22 A We had contacted various other hotel chains and
23 But any -- any private businesses or private |23 developers. There was one other competing
24 ownership would rule that out. 24 proposal that never really made it too far, but
25 Q And the plan was to have the festival market |25 the only one that we worked on formally with the
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1 A Yes. The issue there is part of getting the 1 Q Soinyour understanding, Peninsula Title is not

2 VPLE is remediating the site. Part of the 2 willing to issue a policy that's acceptable to

3 remediation of the site is putting a hotel over | 3 Mr. Papke?

4 it to cap any remaining contamination. And | 4 MR. BITAR: Object to form and

5 therefore, it became apparent that the VPLE and | 5 foundation. Go ahead.

6 the hotel go hand in hand. And therefore,it-- | 6 A | don't know. | believe not. Otherwise, we

7 it's not a case of we get the VPLE and then the | 7 probably would be working with him.

8 hotel can get constructed. We're actually going | 8 Q Are you aware of whether the city has been able

9 to have the hotel built before the liability 9 to get agreement from a different title company,
10 exemption is fully executed. 10 not Peninsula, to issue a title insurance policy
11 Q And your understanding is that the developer, |11 for the hotel parcel?

12 Papke, is or is not willing to waive that? |12 A | am not aware if we've received any assurances
13 A He's willing to waive that. 13 that a different title company will issue a
14 Q Soin other words, he would be willing to close |14 policy.
15 before the site is closed or the hotel is 15 Q Just going back and looking at Exhibit 2, the
16 constructed because -- 16 outline of the hotel parcel. In discovery in
17 A Correct. 17 this case the city denied a request to admit
18 Q --hewould have to own that? 18 that the development contract had no requirement
19 A Right. It's sort of -- it became a -- we can't |19 for public access. The city denies that. Can
20 do one without the other first, so it -- we 20 you identify anything in the development contract
21 really needed to move forward on building the |21 that requires public access within the outline
22 hotel in order to get the final liability 22 of the hotel parcel as shown on Exhibit 2?
23 exemption. 23 A There's a public access easement along this edge
24 Q And then in terms of title insurance, is it your |24 of the parcel in order for the public to access
25 understanding that the resolution of this |25 the remaining public land.

Page 30 Page 32

1 lawsuit will clear any title insurance issues? | 1 Q That would be the southeast edge of the parcel?

2 A I'm not certain if it will clear all title -- 2 A Southeast edge, yes.

3 certainly it will help. But there -- | -- I'm 3 Q Andinyour understanding, the easement is

4 not an attorney or a title company rep, sol | 4 within the Lot 1 hotel parcel boundaries?

5 don't know if there's other remaining title 5 A Correct.

6 issues. 6 Q Okay. Any other public access within the parcel

7 Q Areyou aware of a revision to the title 7 aside from what you've just identified?

8 commitment from Peninsula Title that was issued | 8 A | don't believe so.

9 in about April of 2016? 9 Q We're going to get into the subject of the city's
10 A No. Idon't believe so. 10 communications with the officials of state
11 Q Okay. Never saw that? 11 agencies related to the redevelopment parcel,
12 A Not to my recollection. 12 and | apologize for the killing of trees --
13 Q Okay. And were you aware that the city's |13 A Okay.

14 attorney, Mr. Nesbitt, apparently wroteto a (14 Q --for this part of the deposition.

15 different title insurance company requesting |15 (Exhibit 4 marked for identification.)
16 issuance of title as late as May of 2016? |16 Q Do you recall when the city first made contact
17 A Yes. 17 with any representative from DNR in connection
18 Q And what was the purpose for trying to get title |18 with the redevelopment parcel, what I've been
19 from a different title company, if you know? |19 calling the hotel parcel?

20 MR. BITAR: Object to form and 20 A Ithink it likely was when we contacted the DNR
21 foundation. Go ahead. 21 fisheries about the proposed pier.

22 A In order to transfer property, we needed to get |22 Q Okay. Do you recall when that might have been?
23 title insurance for Mr. Papke, and therefore (23 A Summer of 2013.

24 there was attempts to see if other title 24 Q Okay. Do you recall your first contact with the
25 companies would be willing to issue it. 25 DNR specifically with regard to title to 92 and
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1 100 East Maple? 1 past that, that line.
2 A | had a meeting with Carrie Webb in regardsto | 2 Q Did she give you an explanation for why that was
3 title to the 100 East Maple Street parcel. 3 the case?
4 Q When was that? 4 A ldon'tthink so.
5 A I'mnot 100 percent certain but | think itwas | 5 Q Did she reference that there was some sort of
6 around August of 2013. 6 DNR precedent on that point?
7 Q Okay. What prompted arranging that meeting with | 7 A | believe she did. | think she explained that
8 Ms. Webb? 8 this is what -- how they treat the bulkhead
9 A Inorder to get going on our voluntary party | 9 ordinances and that they were being consistent.
10 liability exemption, we needed to prove thatwe |10 Q Let me --just to be perfectly clear, can you
11 had title to the property, and the chain of 11 just highlight for me on Exhibit 5 what you're
12 title apparently was not in order, and so we |12 calling the shoreline that would be --
13 wanted to meet with the DNR to see if they would (13 A (Complies.)
14 stipulate that, yes, we own this Parcel 100. |14 Q Okay. Thank you. And so in your understanding,
15 Q So I'll just have you look at Exhibit 4 to get |15 there could be no development waterward of the
16 some dates. Page 1 of Exhibit 4 is an email |16 yellow highlighted line on Exhibit 5 based on
17 from you to other city representatives dated |17 Webb's conversation?
18 September 3rd of 2013, correct? Page 1. 18 A  Only public or navigational-related uses.
19 A Yes. 19 Q Okay. And at this pointin time, the city
20 Q And the email indicates that you had scheduled a |20 desired to have title to the area between the
21 meeting with Ms. Webb for 10:00 a.m. on Monday, |21 bulkhead line and the shoreline?
22 September 9th. Does that sound like the date you |22 A  Correct.
23 met? 23 Q Do you recall what you personally did next to
24 A Yeah. | said August, so | wasn't too far off. |24 pursue trying to get title to that area?
25 Q Do you recall how long that meeting lasted? |25 A | informed the city attorney what Ms. Webb
Page 34 Page 36
1 A No, | donot. 1 relayed to me, and we went -- you know, met with
2 Q Do you recall if anyone else was at the meeting? | 2 other DNR officials to see if that -- if Carrie's
3 A My recollection, it was just Carrie and I. 3 position was really accurate and whether or not
4 Q Okay. Subject matter of that discussion? | 4 the DNR wouldn't allow development all the way
5 A The Parcel 100. | wentin hoping to get some | 5 up to the bulkhead line, which was the city's
6 direction on how we can get assurances that we | 6 position at that time.
7 own the property, and she laid out the 1955 | 7 Q Did the city want to actually transfer title to
8 bulkhead ordinance map and explained how there | 8 all property up to the bulkhead line?
9 can be no development beyond the shoreline from | 9 A No. None of our plans included private
10 that map. 10 development up to the bulkhead line. All our
11 Q Okay. Let's get that marked. Is this what |11 plans retained municipal ownership of the
12 we're talking about, the -- 12 promenade area which was a -- you know,
13 A Yes. 13 approximately 75 feet, in some cases wider, from
14 Q --map from the 1955 bulkhead file? 14 the actual bulkhead line. But we did -- but our
15 A Um-hmm. 15 plans did show private development beyond the
16 Q She had afull-scale one, though, at the |16 line on that 1955 map.
17 meeting, not a reduced version like this. |17 Q Meaning waterward of that highlighted line?
18 (Exhibit 5 marked for identification.) |18 A  Correct.
19 Q So when you say that Ms. Webb explained that |19 Q Okay. So just referring again to Exhibit 4, the
20 there couldn't be any development -- I'm sorry. |20 second page, now, that's an email from you to
21 Can you repeat that? She -- 21 other city officials dated October 14th of 2013.
22 A She explained that the -- even though there's an |22 Does that refresh your recollection at all about
23 adopted bulkhead line, that the shoreline from |23 what happened next following your meeting with
24 that map was still the ordinary high water mark, |24 Carrie Webb?
25 and therefore private development could not go |25 A  Bill Schuster is the director of the Door County
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Page 37 Page 39

1 Land and Conservation Department. He also sits | 1 that showed the progression of the shoreline.

2 on the board of the Wisconsin Coastal 2 Q Andthose old maps were actually included as an

3 Management, and therefore he's got knowledge of | 3 appendix to your Phase | environmental, true?

4 some of these things. So | -- while | didn't 4 A ldon't know.

5 talk to Mr. Schuster, | believe other peopledid | 5 Q  You had occasion besides the Phase |

6 and asked for advice. So apparently he's saying | 6 environmental to have reviewed those maps?

7 we should talk to Liesa Lehmann. 7 A In my capacity as a -- as a development --

8 Q Soitappears from your email on Page 2 of | 8 community development director, occasionally |

9 Exhibit 4 that Bill Schuster also contacted an | 9 look at old Sanborn maps to see what buildings
10 individual at the Coastal Management Program? |10 were there at a certain time. We -- when we did
11 A Correct. Mike Friis. 11 the park development next door to this, we got a
12 Q And so as of this point in time, October of 2013, |12 grant to do a lot of historical markers on things
13 the recommendation was to contact Tom German |13 like, you know, history of the Coast Guard and
14 from the Board of Commissioners of Public Lands? |14 stuff, and one of them had to do with Sawyer Park
15 A Um-hmm. And Ms. Lehmann from DNR. 15 and the dock wall and the kind of progression on
16 Q Okay. Page 3 of Exhibit 4, towards the bottom |16 that, and as part of that research we came across
17 of the page there's another email from you. That |17 several maps that, you know, showed the shoreline
18 one's a little bit earlier, dated September 30th, |18 over time.
19 and it appears to be a sort of a summary provided |19 Q Did you personally conduct that research?
20 by you to Bill Schuster. Was that provided so |20 A  Yes.
21 that he could go out and make these contacts |21 Q And this was for a grant to install historical
22 with the state officials as we've just discussed? |22 markers?
23 A | needto read it if you don't mind. 23 A Well, the grant was to improve waterfront
24 Q Sure. 24 parkland. But one of the components of the
25 A (Reviewing document.) Seems like a very well |25 project was the installation of some historical

Page 38 Page 40

1 written synopsis of the issue. 1 markers.

2 Okay. So, again, you identified Bill Schuster | 2 Q Do you recall what time period the grant project

3 as the director of the Door County -- 3 was?

4 A Soil and Water Conservation Department. 4 A It was right around the same time that we were

5 Q Okay. So --and you believe he had some special | 5 working on this redevelopment project.

6 expertise or contacts to talk about the issueof | 6 Q Okay. And so when you are relaying this

7 title to lands along the bayfront? 7 information to Bill Schuster in this email, is

8 A Because he sat on the board for the Wisconsin | 8 it your understanding based on that research,

9 Coastal Management Agency, we believed he knew | 9 those maps, that the area behind the bulkhead
10 the right people that we should talk to. 10 line was land-filled, was artificially filled
11 Q Okay. Do you know whether Mr. Schuster had |11 over time?
12 previously ever dealt with an issue about title |12 A | don't know -- all | can speculate on is in the
13 to lands behind a bulkhead line? 13 1950s and '60s when the city did a project, that
14 A 1donot. 14 was very likely artificially filled. The stuff
15 Q Okay. Your email says -- advises Bill that the |15 prior to that, | have no knowledge if it was
16 area on the west waterfront was gradually filled |16 natural, if it was artificial, or what.
17 over time. I'm reading the bottom of Page 3. |17 Q You never came across any archival material in
18 "By the 1950s the shoreline wrapped around the |18 your research that would have nailed that down?
19 Door County Co-op parcel, but most of the area |19 A  Never saw any permits, any -- anything that
20 on either side was still water." 20 would indicate how it was filled.
21 A Um-hmm. 21 Q Okay. On Page 4 of Exhibit 4, your -- this is
22 Q What was the basis for you to tell Mr. Schuster |22 part of your description for Bill Schuster,
23 that the area on the west waterfront was |23 you -- and the history of the site, you say,
24 gradually filled over time? 24 "The Co-op quit-claimed its rights to any of
25 A | was aware of old maps dating to the 1800s even |25 this area to the city." The co-op quit-claimed
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Page 41 Page 43
1 its rights to what area? 1 privately develop behind it but not waterward of
2 A  There'sadeedof --itwas -- | -- | believeit | 2 it.
3 was a swap of property. The city deededa | 3 Q And assuming for purposes of this discussion
4 sliver of land on one side of the co-op parcel | 4 that some or all of the part landward of the
5 in exchange for land and a -- and riparian 5 shoreline on the 1955 map was artificially
6 rights to other parts of the co-op property. 6 filled, did you understand that the DNR made
7 Q Do you recall what era that would have been? | 7 some kind of a distinction between artificial
8 A 1960s. 8 filling that went on before the 1955 approval
9 Q And the city has a deed from Freedom Bank for | 9 and that that went on after?
10 the largest part of the co-op parcel; is that |10 A | have never spoken with Carrie Webb about
11 correct? 11 artificial fill versus natural fill.
12 A That's correct. 12 Q Have you spoken with any other DNR
13 Q Okay. About 2012? 13 representatives about that?
14 A December of 2012. 14 A No, | have not.
15 Q Okay. And so that was a property that the bank |15 Q How about Tom German?
16 had purchased at a foreclosure? 16 A | have spoken with Tom German, but | don't
17 A That's correct. 17 believe we ever discussed artificial versus
18 Q You say, continuing in your email to 18 natural fill.
19 Bill Schuster, "The dock wall remains right at {19 Q Okay. So do you recall that there was any
20 the bulkhead line and the property was used for |20 movement in the city's goal to get title up to
21 docking ships, boat launch ramp, coast guard |21 the bulkhead line based on any contacts that
22 storage, Maritime Museum, and parking." |22 Bill Schuster made?
23 When you say "the property," is that limited |23 A  Can you repeat the question?
24 to some parcel or parcels on the west waterfront? |24 Q Was there any progress in the city's goal to
25 A | believe that's talking about the entire dock |25 obtain title up to the bulkhead as a result of
Page 42 Page 44
1 wall between the Oregon Street Bridge and the | 1 Mr. Schuster's contacts on behalf of the city?
2 end of the dock wall by Maritime Museum. 2 A No. We -- we never were able to get the DNR to
3 Q Do you have any information, based on your | 3 agree that we could develop right up to the
4 research for the grant project or otherwise, of | 4 bulkhead line.
5 other historical uses of this area? 5 Q In any subsequent meetings with the DNR?
6 A No. 6 A Correct.
7 Q Sothen further down in the same email, last | 7 Q Okay. So just to get a chronology of those
8 paragraph, you say to Bill Schuster, "It seems | 8 subsequent meetings, it appears, based on some
9 the DNR is basing the," ordinary high water | 9 of the subsequent email, that there was a
10 mark, "OHWM on the 1955 map so prior filling is |10 meeting between yourself and a DNR staffer named
11 not part of the bay." 11 Jean Romback-Bartels?
12 Was it your understanding in talking with |12 A That's correct.
13 Carrie Webb that the DNR was making a distinction |13 Q Do you recall when that was?
14 between property that was filled after the |14 A It was after my meeting with Carrie Webb. |
15 bulkhead approval and property that was filled |15 don't know the specific date.
16 before the bulkhead approval? 16 Q Okay. Do you -- and just flipping to Page 5 of
17 A Il don't recall Carrie ever distinguishing 17 the exhibit, if you see that --
18 between the two. 18 A Looks like November 7th.
19 Q Okay. So what is the basis for your 19 Q Okay. November 7th of 2013?
20 understanding that it seems the DNR is basing [20 A Um-hmm.
21 the ordinary high water mark on the 1955 map so |21 Q And between the meeting with Carrie Webb in
22 prior filling is not part of the bay? What is |22 September and the meeting with Ms. Bartels in
23 the basis for that statement? 23 November, did you have any phone calls or
24 A This map and this line and Carrie's statement |24 contacts with DNR, aside from setting up the
25 that that's the high water mark so we can 25 meeting?
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Page 61 Page 63
1 A Okay. 1 A That's correct. At the time that we met with
2 Q That blue crosshatched portion of ordinary high | 2 Mr. Moroney and the DNR staff and showed him our
3 water mark line as shown on the 3 new -- we had not revised our redevelopment plan
4 second-to-the-last page of the map, do you know | 4 at that point. | think one of the prior
5 why the surveyor lined that up with the parcel | 5 exhibits --
6 boundary? 6 Q Thisone?
7 MR. BITAR: Object to form and 7 A Yeah.
8 foundation. Go ahead. 8 Q Exhibit 1?
9 A 1do not think it lines up with the parcel 9 A No. This -- this may be the revised plan that
10 boundary. 10 we shared with them.
11 Q Youdon't. Okay. You don't think that linesup |11 Q Okay. And you're showing me Page 3 of
12 with the boundary between the former 92 and |12 Exhibit --
13 100 East Maple? 13 A Page 3 of Exhibit Number 1.
14 A Are you referring to the parcel as existed when |14 Q  Okay.
15 this was drafted? 15 A  Either this or something similar to it. This
16 Q Yes. 16 was done after the surveyed line was created.
17 A Thenitdoes notline up. That map you're |17 Q Page 3 of Exhibit 1 was prepared after the
18 holding in your hand was created after this. |18 Moroney letter exhibit map?
19 Q That | understand. 19 A Correct.
20 A The CSM lined up with -- with the surveyed |20 Q Okay. Getting back to our chronology of contacts
21 ordinary high water mark line, not the other way |21 with state officials, following that second
22 around. 22 meeting with the secretary's office to discuss
23 Q Okay. Soit's your position that this map, the |23 grant funding, do you recall a subsequent meeting
24 second-to-the-last page of Exhibit 6, the |24 with DNR legal staff to discuss the property
25 crosshatched portion does not line up with the |25 boundaries, the ordinary high water mark?
Page 62 Page 64
1 old parcel boundaries between 92 and 1 A Yes, | recall meeting with Megan Correll
2 100 East Maple? 2 regarding the concurrence letter.
3 A Correct. 3 Q Okay. Do you recall when that meeting occurred?
4 Q Okay. You're aware that the -- that ultimately | 4 A It was likely in the spring of 2014.
5 the DNR issued a formal concurrence documentthat | 5 Q Okay. So just representing to you that | have
6 used a surveyed ordinary high water mark lineas | 6 an email from Mr. German to you dated March 31st
7 an exhibit, correct? 7 of 2014 where he states "it was nice to meet you
8 A Correct. 8 all today,"” that would be consistent with what
9 Q You've seen that? 9 you're testifying, a meeting in spring of 2014?
10 A (Nods head up and down.) 10 A He might have been at the meetings with
11 Q Areyou aware of whether there were any changes |11 Mr. Moroney's office, now that | think of it.
12 made in the location of the surveyed ordinary |12 So I'm not sure what -- can | -- do you have an
13 high water mark between the map that's included |13 exhibit | can look at?
14 on the second-to-the-last page of Exhibit 6 and |14 Q |don't have an exhibit, but you're free to look
15 the plat of survey that's included in the DNR |15 at that.
16 concurrence document? 16 A (Reviewing document.)
17 A | can't guarantee that they're exact, but I'm |17 Q Possibly he was at the grant funding discussion?
18 not aware of any material differences. 18 A 1think this might relate to the meeting with
19 Q Okay. Are you aware of whether the surveyed |19 the DNR staff, but --
20 ordinary high water mark that apparently was (20 Q Okay. So to the extent that the -- that
21 included with the Moroney letter was adjusted in |21 Tom German sends you an email March 31st of 2014,
22 any respect to accommodate a building footprint? |22 says it was nice to meet you today, and he's
23 A Itwas not. 23 talking about options for grant money, that
24 Q Okay. And it's your testimony that it was not |24 suggests that the second meeting with the
25 adjusted to accommodate property boundary lines? |25 secretary's office included Mr. German?
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1 A Right. We met with a lot of people, and soiit's | 1 Q All right. So this Exhibit 7, Page 1, is an

2 hard for me to remember exactly who was in each | 2 email from Tom German to you and others dated

3 meeting. 3 July 23rd of 2014, correct?

4 Q Okay. 4 A Correct.

5 A Butl think he was part of that meeting, and | 5 Q And in the email he indicates, "I have attached

6 then he followed up with some information on | 6 the summary you requested along with a copy of

7 grants and things. Because that was a large | 7 the composite map | brought to our last

8 part of the meeting was trying to find funding | 8 meeting."

9 to get this project going. 9 Do you see that?

10 Q Okay. Do you recall at that meeting or any other |10 A  Yes.

11 meeting with Tom German the idea of obtaining a |11 Q So does that refresh your recollection concerning

12 lease from the Board of Commissioners of Public |12 a meeting with Tom German?

13 Lands? 13 A Yeah, | think it -- | think it was still the

14 A Yes. It was made clear to us that, you know, |14 meeting that we held on-site.

15 they had no authority to transfer ownership of |15 Q Okay. And so flipping to the second page, this

16 any property that would be considered public |16 appears to be a summary of that meeting?

17 trust lands, but that they do do leases for 17 A Second page. Okay.

18 certain things, and we had some discussions |18 Q Second through fifth pages appear to be a

19 about if we go forward with our redevelopment |19 summary of the discussion at that meeting?

20 plan and create this public space down in the |20 A  Okay.

21 area along the dock wall, whether or notwe |21 Q Do you recall getting this summary?

22 would have to obtain a lease through the Board |22 A  Yes.

23 of Commissioners of Public Lands. 23 Q Do you recall whether you think it's an accurate

24 Q So did you -- did the city make any determination |24 reflection of what was stated at that meeting?

25 on that score? 25 MR. BITAR: I'll object to form. Go
Page 66 Page 68

1 A No. We -- until we -- you know, everythingwas | 1 ahead and answer.

2 still in flux in terms of what specifically we 2 A Yeah, |l don't know. I --what| --

3 were going to do. We hadn't -- we -- you know, | 3 Q You don't recall at the time whether you thought

4 we had some nice, you know, kind of pretty maps | 4 it was inaccurate in any respect?

5 that Vandewalle had done, but we did not havean | 5 A | don't -- | don't recall sending off responses

6 actual engineered plan of what the promenade and | 6 saying, you know, you really -- you really messed

7 public space would look like. So until we had | 7 this up, Tom. But | don't recall if everything

8 that, there was really nothing to take tothe | 8 in here was accepted as accurate or not.

9 Board of Commissioners of Public Lands to obtain | 9 Q Okay. So then let's go through that then.
10 a lease for. 10 Mr. German brought a composite map to the
11 Q So as we sit here today, is that still an open |11 meeting that you had with him?

12 issue, whether the city would pursue alease |12 A  Yeah. It's the map that's attached.

13 with the Board of Commissioners -- 13 Q To the exhibit?

14 A Still an open issue. | don't think we ever 14 A Yeah.

15 resolved if we have to have a lease or not. So |15 Q Final page of the exhibit?

16 we have not applied for anything at this point. |16 A  Correct.

17 Q So then following the meeting that you think |17 Q Okay. And so the meeting was an on-site meeting?
18 Tom German was at with the secretary's office, |18 A  That's my recollection, yes.

19 end of March of 2014, did you have a subsequent |19 Q On the site of the redevelopment parcel?
20 meeting with Mr. German? 20 A Yes.

21 A He may -- we actually had a meeting on the site |21 Q Okay. And who else was there besides yourself
22 with Megan Correll, and | think -- I'm pretty |22 and Mr. German?

23 sure Tom German was at that meeting as well. |23 A Oh, Jim Smith and/or Randy Nesbhitt,

24 Q Okay. 24 Megan Correll, myself. There may have been
25 (Exhibit 7 marked for identification.) |25 others, but those are the ones | remember.
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1 Q Okay. What was the purpose of the on-site | 1 on which now stands the vacant grain elevator"?
2 meeting? 2 A Um-hmm.
3 A |think it was to determine, you know, where | 3 Q Do you understand -- and following that, he
4 specifically the boundary of the ordinary high | 4 talks about some of the areas between the docks
5 water mark was going. 5 were dry land and water depths were shallow. Do
6 Q Now, the site as it existed thenand as it | 6 you see where it says that in the summary?
7 exists today is filled up to the bulkhead,and | 7 A Yes.
8 it's -- there's a steel dock wall, correct? 8 Q He says, "This might be interpreted as 'littoral
9 A Correct. 9 drift' and accretion between the docks."
10 Q Sois there anything about the way the site looks |10 Did | read that accurately?
11 that would inform the discussion of wherethe |11 A | think it's pronounced "li-TOR-al," but other
12 specific ordinary high water mark boundary would |12 than that | think it's accurate.
13 be? 13 Q lalways wondered. My expert said "literal."
14 A It's all asphalt, or was at the time. So it's 14 Anyway, do you recall having a discussion on
15 not like you could go out and find, you know, |15 the issue of accretion between docks in this
16 where vegetation was growing or not growing or |16 conversation on-site?
17 anything like that, so -- 17 A Yes. | think Tom German was, you know, trying
18 Q So given that circumstance, you understand the |18 to show how the shoreline could have changed
19 reason for an on-site meeting? 19 over time.
20 A For all I know maybe Tom just wanted to see the |20 Q Okay. So you previously testified that you
21 site. I'm not sure why it -- why they came up. |21 never had any conversation or understanding
22 Q Okay. And then on the second page of -- rather |22 about the distinction between artificial fill
23 the first page of the summary attached to |23 and accretion? That was your testimony?
24 Mr. German's email, under the heading Important |24 A  Yes.
25 Map Disclosures, do you see that? 25 Q So that was not discussed in this meeting?
Page 70 Page 72
1 A Yep. 1 A Itwas discussed that the area between the
2 Q He's got abullet point talking about the | 2 Teweles & Brandeis dock and the -- | guess what
3 original meander line of the bay noted on the | 3 is now the Oregon Street Bridge corridor could
4 map. 4 have filled in over time.
5 A Okay. 5 Q Okay. Did you have any understanding why that
6 Q And that's noted on the map as alight blue | 6 would be significant to the ordinary high water
7 thick line, correct? 7 mark determination?
8 A Correct. 8 A Yes. Ifthey -- | believe that Tom German wanted
9 Q Based on the meeting you had with Mr. German or | 9 to be able to justify that it's possible that the
10 otherwise, do you have any understanding about |10 line would have shifted waterward from the 1925
11 the significance of the meander line? 11 map.
12 A Idon't know what the significance of this 12 Q What line would have shifted waterward?
13 original survey shore meander line is other than |13 A  The shoreline.
14 maybe to indicate what -- you know, approximately |14 Q  The shoreline shown by the meander?
15 where the shore may have been way back at -- |15 A  No. The shoreline from the 1925 -- the base map
16 pre-settlement days. 16 underneath this document here.
17 Q Okay. You don't know whether the location of |17 Q Okay. So the -- because the base map shows that
18 the meander line figured in to the ultimate |18 the land -- that what was shown as land in the
19 determination of where the ordinary high water |19 1955 bulkhead approval map was water at the point
20 mark surveyed line was? 20 in time of the 1925 map, correct?
21 A Idon't believe it did. Because ultimately the |21 A  Yes.
22 surveyed line did not follow or had no basis in |22 Q So Tom German was trying to justify why the
23 the original shore meander line. 23 shoreline could have moved?
24 Q Okay. Mr.German's summary next points out that {24 A | can't speak for Tom. | -- but it seemed that
25 "The 1925 map shows the Teweles & Brandeis Wharf |25 he wanted to show how things could have changed
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1 between 1925 and 1955. 1 murkier." Next sentence, "The city has not

2 Q Okay. Did you have any conversation about -- | 2 asked for DNR or BCPL assistance on clearing

3 and | see that the 1925 map has ared outline, | 3 title to the area that now holds the vacant

4 "City Parcel." Do you see that? 4 grain elevator as it is my understanding that

5 A Right. That's the area of the 100 East Maple | 5 the city had previously obtained title insurance

6 that is -- that would have been behind the 1955 | 6 for such parcel."

7 shoreline. 7 Did | read that correctly?

8 Does the red line on the 1925 map line up with | 8 A You read it correctly.

9 the parcel boundaries in your understanding? | 9 Q Okay. So German is talking there about
10 A That's my understanding, yes. 10 92 East Maple, the former co-op parcel, correct?
11 Q Okay. So did -- was there any discussion that |11 A | believe so.

12 you can recall at the on-site meeting about |12 Q Okay. Do you have an understanding, based on
13 whether the board of commissioners or the |13 that meeting or this summary, why he's
14 department could make any determination of the |14 characterizing the picture as, quote, "a bit
15 ordinary high water mark on the adjacent |15 murkier"?
16 92 East Maple parcel? 16 MR. BITAR: Object to form. Go ahead
17 A 1don't believe we discussed the adjacent parcel. |17 and answer.
18 Q Was it your understanding that it was due to the |18 A  Let me read the whole paragraph. (Reviewing
19 presence of a dock structure in 1925 that would |19 document.) Well, again, | can't get into Tom's
20 have allowed accretion on 100 East Maple? |20 head and equivocally state what he meant by
21 A I'm not sure if | understand the question. 21 that, but | think the fact that on the
22 Q Okay. So Mr. German is opining in this summary |22 100 East Maple we were working towards a
23 which is apparently a summary of your discussion |23 concurrence document; we weren't on the 92 East
24 at the on-site meeting that the creation of land |24 parcel. So that may have given him some concern
25 in the red outlined area of the 1925 map could |25 over that.

Page 74 Page 76

1 have been due to accretion between 1925 and 1955, | 1 Q But, in fact, Mr. German did advise you in this

2 true? 2 summary that there was a very strong likelihood

3 A Okay. Yep. 3 that the adjacent parcel was below the ordinary

4 Q We justwent over that. Was there a conversation | 4 high water mark, true?

5 about the reason why that could have happenedas | 5 A | don't think we ever had the understanding from

6 a physical matter was because there was adock | 6 Tom that that parcel was below the high water

7 immediately adjacent to it? 7 mark.

8 A Ithink it was discussed that because it was like | 8 Q Okay. So on the third page of the summary at
9 a bay, that that would have been more likely that | 9 the top, first full sentence -- well, reading
10 there could have been deposits of sediments and |10 the two sentences together for context, the
11 things. | don't think we ever specifically 11 standard title policy exception for areas lying
12 discussed because there was a wharf next to this, |12 below the ordinary high water mark, quote, "may
13 that would have triggered the land filling in. |13 significantly impair the value of the policy if
14 Q Okay. 14 most or all of such parcel is deemed to be below
15 A I mean, | -- | know from subsequent, you know, |15 the ordinary high water mark. From an initial
16 expert testimony that when there's a wharf ora |16 review of the maps and documents covering this
17 jetty or things of that nature, it sometimes can |17 area, there is a very strong likelihood that

18 help sediment accumulate. 18 this is the case."

19 Q Okay. Just flipping over to the second page of |19 Did | read that correctly?

20 the Tom German summary in that Exhibit 7, 120 A You did.

21 towards the bottom of the page, the last bullet |21 Q Is he telling you that there's a strong

22 point on that page, do you see that, "For the |22 likelihood that the adjacent parcel,

23 Western part of the proposed lease area"? |23 92 East Maple, is below the ordinary high water
24 A Okay. 24 mark?

25 Q Mr. German indicates, "the picture is a bit |25 MR. BITAR: I'll object to form and
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1 foundation. Go ahead. 1 Job Number 15581. Do you see that in the middle
2 A Ithink he's telling us that the Parcel 92, 2 of the email?
3 based on early maps, may have been wateratone | 3 A  Yes, | do.
4 time. 4 Q And taking a look at Exhibit 9, to your
5 Q Okay. 5 understanding this is the Job 15581 referred to
6 A ldon'think he's telling us that it's below 6 in the email?
7 the high water mark. At the time he wrote this, | 7 A Yes.
8 we had the DNR telling us that there are no | 8 Q Okay. So this email appears to be instructions
9 ordinary high water mark issues on 92 East Maple. | 9 to the surveyor to redo Job Number 15581,
10 Q Okay. And on the final page of the summary, |10 correct?
11 first full paragraph, Mr. German says, "Asyou |11 A Do you mind if | read it?
12 can probably tell by my tone above, Iremain |12 Q Go ahead.
13 concerned regarding the status of the area |13 A (Reviewing document.) That is correct. The
14 containing the vacant granary as that issue may |14 city attorney's asking Baudhuin Incorporated to
15 have the capacity to negatively impact the |15 stop the line at -- when it hits the property
16 overall development plans.” 16 line of the co-op.
17 Did | read that correctly? 17 Q Okay. Can you draw an X on Exhibit 9 where it's
18 A Yes, you did. 18 supposed to stop according to Mr. Smith's
19 Q Did that statement cause any concern on the part |19 instructions.
20 of the city about title to 92 East Maple, whether (20 A (Complies.)
21 that title was actually in the city? 21 Q Okay. Did you personally participate in any
22 MR. BITAR: I'll object to form. Go 22 discussions that would have informed this
23 ahead. 23 instruction to the city surveying?
24 A We believe that on 92 East Maple we were inthe |24 A | don't believe | did.
25 clear because of the DNR's statements thatit |25 Q Okay. Did you have any understanding why the
Page 78 Page 80
1 was -- there was no problems with ordinary high | 1 city attorney is instructing the surveyor to
2 water mark on that parcel. 2 essentially cut off the line of the approximate
3 Q Well, they didn't actually say that there was no | 3 location of the ordinary high water mark at the
4 problems, did they? They just said that you | 4 point you've marked with an X?
5 have title insurance so they're not goingto | 5 MR. BITAR: Object to form. Go ahead.
6 worry about it? 6 A 1do not know.
7 A They --right. They were not going to worry | 7 Q Do you understand that that was an instruction
8 about it. 8 from DNR?
9 Q Okay. Do you -- 9 A It may have been, but I don't know.
10 A We were -- as far as the DNR was concerned, we |10 Q Okay. And according to Mr. Smith's email, it
11 did not need to do anything further on that |11 was based on a conversation with Megan Correll
12 parcel. 12 of DNR, correct?
13 (Exhibits 8 and 9 marked for 13 A That's what it indicates.
14 identification.) 14 Q Butyou don't know why that instruction was
15 Q Taking alook at what -- the email we've marked |15 given?
16 as Exhibit 8, that is an email dated 16 A Correct.
17 September 18th of 2014 from Jim Smith to some |17 Q And this would have been about a month before
18 individual at Baudhuin Surveying Company? |18 DNR issued its formal concurrence, correct?
19 A Correct. 19 A Yes.
20 Q And you were copied on that email. Do you |20 Q So in your understanding, DNR did not issue any
21 recall seeing a copy of that email? 21 determination or concurrence with respect to
22 A I'msure | did. 22 92 East Maple, correct?
23 Q And Jim Smith was one of the city's attorneys? (23 A | disagree with that statement.
24 A Correct. 24 Q Youdo?
25 Q Okay. So Mr. Smith is referring to a map, |25 A Right.
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1 that are colored yellow and labeled as lake | 1 yourself and counsel dating from early September
2 deposits? Do you have any understanding about | 2 of 2013, correct?
3 what the difference is there? 3 A Yes.
4 A My general understanding is that the -- what's | 4 Q And just directing your attention to the bottom
5 in yellow is more the historic lake bed, and | 5 email from you to Wally Arts and the city
6 what's above it is stuff that was deposited 6 attorneys dated September 3rd, do you see that?
7 there in more modern times. 7 A Yes,I|do.

8 Q Deposited how? 8 Q Okay. And it says, "Attached is a map showing
9 A Idon'tknow. Fill, wave action, any -- any 9 the shoreline changes over the years."
10 manner of ways to get fill into a property. 10 Can you just flip through to the first page
11 Q Okay. And while it may be missing all of the |11 after the email chain. Is that the map you're

12 attachments, you understand this to be atrue |12 referring to?
13 and correct copy of an NR 716 investigation |13 A  Yes.
14 report that was filed with DNR? 14 Q Okay. So what you say in this email is: The
15 A | have no reason to doubt that this is not -- |15 areathe city filled in reliance on the bulkhead
16 the accurate report. 16 line is the area between the green line and the
17 Q Okay. Similarly, for what we marked as |17 blue line on the map.
18 Exhibit 11, this is a -- labeled an 18 In your understanding what were the source
19 NR 716 Investigation Report - Addendum. Do you (19 maps used to create the green and blue lines?
20 see that? 20 A The -- there are some old maps that indicate
21 A Yep. 21 the -- like an Army Corps of Engineer -- | think
22 Q Do you have any understanding why there was a |22 it was an Army Corps of Engineers' map from
23 need for an addendum? 23 1863, and then there's a -- the 1906 map. | --
24 A s this the entire addendum, -- 24 oh, I'm trying to remember what that was based
25 Q No. 25 on. The '43 map is a copy of a map that | have
Page 86 Page 88
1 A --justthese maps? 1 in my office that showed the entire city as it
2 Q No. The exhibit pulls out one attachment to the | 2 existed at that time. And the 1906 is the one
3 addendum. I'm just asking you generally do you | 3 that I'm not quite remembering what that was
4 understand why there was a reason for the | 4 based on.
5 addendum? 5 Q Okay. And so what you're referring to are the
6 A It's--1don't know specifically. I'd have to 6 different colored map lines on the third page of
7 go back and maybe find out. Could be thatthe | 7 Exhibit 12, correct?
8 DNR requested more information, whichisnot | 8 A Correct.
9 uncommon. 9 Q And the source maps for all of those lines?
10 Q Areyou aware that there in fact was an addendum |10 A  Correct.
11 submitted to DNR in June of 20157 11 Q And so the 2013 blue line, do you know the
12 A Yes. 12 source of that map -- or that line, rather?
13 Q And that was in pursuit of the VPLE? 13 A Thatline is -- is the parcel line and the dock
14 A This had to do with VPLE, correct. 14 wall line as it existed at that time, which is
15 Q Do you have any recollection of whether there |15 also the way it exists today.
16 were any changes in the transect information |16 Q Okay. So this is a historical marker that is
17 that's included with Exhibit 11, between the |17 associated with that grant project you were
18 original report and the addendum? 18 previously --
19 A | have no knowledge of any changes. 19 A That's correct, that | referenced earlier.
20 Q I'm getting to the bottom of this thing, so -- |20 Q Let me just finish my question because we're
21 A That's good. 21 giving the court reporter a hard time.
22 (Exhibit 12 marked for 22 So -- and this is actually an interpretive
23 identification.) 23 marker that's standing at Sawyer Park?
24 Q Okay. Showing you what's been marked as |24 A Correct.
25 Exhibit 12. This is a series of emails between (25 Q Okay. So the lines that are actually drawn on
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1 this map are -- is that your work product? | 1 A The original dock known as the -- as the

2 A That's my work product. 2 Lawrence dock likely was an artificial extension

3 Q Okay. And how did you go about taking the lines | 3 into the bay based on its shape and the fact

4 off the source map and lining them up on this | 4 that it, you know, sort of all of a sudden one

5 photo? 5 year there itis. But | -- | have no knowledge

6 A More or less just, you know, trying to follow | 6 of how the rest of that bay area filled in --

7 like if there were roads and things thatwere | 7 Q Do you have any --

8 associated with it, sort of basing it off of 8 A -- prior to modern times.

9 those or other known points and doing the best1 | 9 Q Okay. And you're talking about the brown
10 could just to -- you know, it was never meantto |10 outlined shoreline on the map from 1906 as the
11 be a survey. It was just something kind of |11 Lawrence Dock?

12 interesting, historical fact that the shoreline |12 A What I'm saying is the -- in the 1800's and

13 has changed over time. 13 early 1900's, | have no knowledge of how the

14 Q Sure. And then in the -- in the last two -- |14 shoreline was filled, if that was natural, if it

15 or -- yeah, two pages of that Exhibit 12, |15 was atrtificial, if it was a combination of

16 there's some narrative interpretation of the |16 things. But I'm fairly confident that from the

17 map. Do you see that? 17 later lines that that was artificial.

18 A Yes. 18 Q Okay. When you say "the later lines," what --

19 Q Were you the author of this narrative? 19 A Post 1943.

20 A | believe so. 20 Q Okay. So what about the 1906 line, are you

21 Q Okay. Soin -- and this is actual text that |21 confident that that was artificial -- that

22 accompanies the sign that's in Sawyer Park? |22 creates this oblong squared-off shape?

23 A Yes. 23 A | have no idea if that was natural, artificial,

24 Q Okay. So the narrative indicates, "This map |24 or a combination thereof.

25 shows this progression of the filling of the bay |25 Q So why is it that you're confident that the 1943
Page 90 Page 92

1 and extension of the dock wall. In the late | 1 line, the later line, is artificial filling, but

2 1800's and early 1900's the dock, which was | 2 that the 1906, you're not confident about that?

3 originally known as the Lawrence Dock and then | 3 A Well, we know that the -- the city sought the

4 Washburn Dock, was much smaller. The dock was | 4 1955 bulkhead ordinance in order to further

5 lengthened during the first half of the 20th | 5 lengthen the Sawyer Dock, and | -- and some of

6 century during its heyday as a cargo depot when | 6 the materials and -- in the file indicate that

7 it was called the Bushman Dock." 7 it was done as a project, so that tells me it

8 Did | read all that correctly? 8 was not, you know, gradually filled in over

9 A Yes, you did. 9 years, that it was done in a short amount of
10 Q Okay. So in your research, you understood that |10 time, which would have been artificial filling.
11 there was a dock placed in this area whereit's |11 Q But you're -- you've got a map in your office of
12 shown on the map and that the dock was extended |12 the entire city dated from 1943, so predating
13 in size over time, correct? 13 the bulkhead line, --

14 A  That's correct. 14 A Um-hmm.

15 Q And based on your research, did you understand |15 Q -- that shows what you're calling the Sawyer
16 that the dock was progressively artificially |16 Dock, true?

17 filled beneath to create a shoreline? 17 A Can you repeat it?

18 A | would have assumed that for the one between |18 Q You indicated that the 1943 map that is the
19 the filling of the -- from 1955 to the present. |19 source map for this green line is a map that you
20 But prior to that, | had no knowledge of how it |20 have in your office. It predates the bulkhead
21 was filled. 21 line approval, is that correct, by several years?
22 Q Does the fact that the outline of the dock is a |22 A  That's correct, by several years.

23 geometric oblong shape, does that inform your |23 Q So before the bulkhead approval, according to
24 understanding of whether this was artificially |24 this map and apparently the 1906 map, there was
25 filled or naturally filled? 25 a dock, squared-off dock, placed in the water,
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1 yet is it your testimony that you can'ttell | 1 Q Okay.
2 whether that squared-off shape was artificially | 2 (Exhibit 13 marked for
3 filled or naturally? 3 identification.)
4 A | think | testified earlier that, given the shape | 4 Q Showing you now what's been marked as Exhibit 13,
5 and everything of it, that the original Lawrence | 5 on the bottom of Page 2, is that your signature?
6 Dock from the 1800s was likely artificial. 6 A Yes.
7 Q Okay. So -- 7 Q Sothisis a Development At Historic Fill Site
8 A The shape on the 1906, however, | don't know if | 8 or Licensed Landfill Exemption Application
9 that got squared off by man-made processes or | 9 submitted on behalf of the city?
10 art -- or natural processes or combination |10 A  Yes.
11 thereof. 11 Q And do you recall whether there was any
12 Q Okay. Do you recall what sources you consulted |12 application preceding this? This one is -- the
13 for the narrative that appears in the couple of |13 date signed is June 30th of 2015.
14 pages after the map? 14 A ldon't. Idon't believe there's any other
15 A The Door County Museum had had some old photos. |15 applications.
16 That's where these photos came from. I'mnot |16 Q Okay. What is your understanding for the reason
17 sure if the captions were written entirely by me |17 for the city to apply for this particular
18 or by me with consultation with people from that |18 exemption?
19 museum. 19 A We were doing a utility project -- a sanitary
20 Q Did you have consultations with people from the |20 sewer replacement and a storm sewer relocation
21 museum? 21 project, so that involved having to remove some
22 A Yes. Partof -- we had a group that worked on |22 of the fill where the pipe was going to go. And
23 these historical markers. And Ann Jinkins was |23 because this is a site that is under the
24 part of that group. 24 remediation program of the DNR, it wasn't as
25 Q Who's Ann Jinkins? 25 simple as just taking that fill and dumping it
Page 94 Page 96
1 A AnnJinkins is the -- I'm not sure her formal | 1 wherever. We had to take it to a licensed
2 title. | believe she's the curator at the 2 landfill.
3 museum, but I'm not positive of that. 3 Q Okay. Soinyour understanding this was the --
4 Q That's J-e-n-k-i-n-s? 4 what necessitated this exemption was the sewer
5 A J-i-n-k-i-n-s. 5 project in particular?
6 Q Okay. So on the final page of Exhibit 12,the | 6 A  Correct.
7 narrative that appears in the lower left starts | 7 Q You did not need this exemption for purposes of
8 out, "The modern dock known as Sawyer Dock was | 8 the hotel construction?
9 gradually lengthened by filling in the bay." | 9 A If and when the hotel would actually get
10 Do you see that sentence? 10 constructed, if there was any fill that had to
11 A Yes, | do. 11 get removed from the site, | believe it would
12 Q And I read that correctly? 12 have -- we would have needed another one of
13 A Um-hmm. 13 these, either the developer or the city.
14 Q Do you know whether that was the product of your |14 Are you aware of fill being -- needing to be
15 research or something that another researcher |15 removed from the site for hotel construction?
16 uncovered? 16 Very little. | believe based on their plan
17 A | suspect it was just an assumption that was |17 where their pool was going, a small amount of
18 made. 18 existing soil had to get removed, but for the
19 Q And when it states that the Sawyer Dock was |19 most part they -- you know, they were not doing
20 gradually lengthened by filling in the bay, in |20 a basement or anything, actually had to raise
21 your understanding that means artificially |21 the elevation of the site to conform to
22 filled, correct? 22 floodplain code. So it would have been a small
23 A | think to a large degree. But again, | have no |23 amount that would have been needed.
24 actual knowledge of -- from year to year how the |24 Q Are you familiar with the excavation of the site
25 bay got changed. 25 done apparently by the developer's contractors
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1 in about April of 2015? 1 Q Okay. And so where Ayres and Associates, in
2 A Yes. To the best of my recollection, that was | 2 about the middle of the page, states, "Fill
3 done so that their -- whether it was their 3 material placed on the site was reported to
4 engineer or their geopier installer could look | 4 contain wood chips, charred wood and concrete,"
5 at the soil and determine a plan of attack asto | 5 do you see where it says that?
6 how to engineer their foundation. 6 A Yes.
7 Q Areyou aware of the fact that there were | 7 Q Do you have any understanding of where that
8 excavations done in areas other than the hotel | 8 information comes from?
9 footprint? 9 A |--they -- like | -- they did a bunch of
10 A I'm not aware of that. 10 borings as part of our Phase Il environmental
11 Q Did anyone on behalf of the city go and observe |11 site assessment. | -- that would be my guess as
12 this excavation? 12 to how they got that.
13 A ldidn't. I don't know if any -- if -- maybe 13 Q Okay. And is it your testimony that this
14 the city engineer was out there. I'm not aware |14 application that you signed doesn't provide any
15 that anybody was. 15 information about whether the site was
16 Q This excavation was not a city initiative? |16 artificially filled versus being naturally
17 A No. This was -- if you're referring to the -- |17 accreted?
18 the April 2015 excavation, that was done by the |18 MR. BITAR: Do you understand the
19 hotel developer. 19 guestion?
20 Q Okay. Would the city -- would the developer |20 THE WITNESS: Yeah, | --
21 have needed permission from the city to excavate |21 Q You testified that you've never talked about the
22 in areas other than the surveyed hotel parcel? |22 difference between artificial fill versus
23 A | believe that we gave him permission to do |23 natural accretion, land formed by lake sediments
24 excavations in support of his hotel, but I'm not |24 on the site, correct? Is that an accurate
25 aware of any -- any pits that were dug beyond |25 statement?
Page 98 Page 100
1 the need for the hotel. 1 A That's correct. I've never had ongoing
2 Q Okay. And the purpose again was to review the | 2 discussions with DNR staff about that.
3 site to engineer the foundation? 3 Q Okay. What about with your engineers?
4 A That's my understanding. 4 A No.
5 Q For any other purpose that you know? 5 Q So you have no understanding that the very
6 A Notthat I'm aware of. 6 purpose of the exemption that you signed is
7 Q Getting back to the licensed landfill exemption | 7 because this is a landfill site?
8 application, do you have any understanding from | 8 A | didn't -- | didn't say | didn't understand
9 aregulatory perspective what the exemptionis | 9 that. | never had -- | -- we know that there's
10 from? What law are you being exempt from if you |10 some fill on here, some artificial fill. It --
11 have an -- this type of exemption? 11 you know, in our mind that is not -- doesn't
12 A All I know is that we needed this to satisfy the |12 change the ordinary high water mark.
13 DNR. | believe it has to do with the fact that |13 Q  Okay.
14 there was some contamination in the soil atthe |14 A  So because there's artificial fill on there and
15 development site, and therefore we needed an |15 some contamination of that fill, we needed the
16 exemption to take that and move it. Butlam |16 exemption.
17 not an environmental engineer, so if youneedto |17 Q Okay. So certainly you knew as of the date of
18 know, you're better off talking to our 18 this application, July of 2015, that there was
19 consultant from Ayres. 19 some artificial fill on the site, correct?
20 Q Okay. So the narrative that appears beginning |20 A  Correct.
21 on the 7th page of the exhibit, do you see that? |21 Q Including 92 East Maple?
22 Summary of Existing and Potential Impacts? |22 A  Correct.
23 A Yes. 23 Q Okay. And then as of the date that you prepared
24 Q Who actually authored this narrative? 24 the interpretive map for the grant program, --
25 A Ayres and Associates. 25 A Um-hmm.
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1 Q --you understood that there was some artificial | 1 A | had no knowledge of the specifics of the
2 fill on the site of the former Door County Co-op, | 2 Milwaukee case, you know, where -- you know, if
3 correct? 3 they had a bulkhead line, if they had, you know,
4 A Correct. | --1couldn't state that with 4 maps showing areas of fill or anything like
5 100 percent certainty, but at -- throughout my | 5 that. | -- no knowledge of the specifics of the
6 tenure with the City of Sturgeon Bay, | believe | 6 case. We just knew it involved similar issues
7 that there's some artificial fill on these sites. | 7 of the public trust doctrine.
8 Q Okay. 8 Q Because of the character of the subsurface land
9 MR. BITAR: Mary Beth, now a good | 9 in the redevelopment area?
10 time for a quick break? 10 A No. No. Just because there was dispute over
11 MS. PERANTEAU: Oh, yeah, sure. |11 where actually private development could occur.
12 (Break taken.) 12 Q And what was your understanding of what -- why
13 (Exhibit 14 marked for 13 that could be disputed, as of the time of this
14 identification.) 14 email?
15 Q So I'm showing you what has been marked as |15 A Because of the -- you know, where exactly does
16 Exhibit 14. Just directing your attention to -- |16 the public trust doctrine start and private
17 well, it appears that the email at the top of |17 development can occur.
18 the exhibit is in response to something that you |18 (Exhibit 15 marked for
19 forwarded to Attorney Smith asking about |19 identification.)
20 progress on the deed for 100 East Maple. Do you |20 Q So Exhibit 15is a -- an exchange of email from
21 see that? 21 end of October of 2014, early November of 2014,
22 A Yes. 22 between yourself and Attorney Smith, correct?
23 Q Okay. And so this is in the time frame of June |23 A  Yes.
24 of 20137 24 Q Okay. And justlooking at the -- at your email
25 A Um-hmm. Yes. 25 to Attorney Smith, looking at Page 2 in
Page 102 Page 104
1 Q Attorney Smith responds with regard to the title | 1 particular, you in this email are reporting on a
2 issue, "l see in the Journal-Sentinel that they | 2 discussion you had with Tom German?
3 are having the same issue in downtown Milwaukee | 3 A Um-hmm. Yes.
4 where portions of the lake front were filled and | 4 Q And that was in around the end of October of
5 a developer now wants to build a hotel there, | 5 20147
6 but cannot move forward because of the public | 6 A  Correct.
7 trust doctrine as it relates to lake bed land | 7 Q You're reporting to Attorney Smith that German
8 that was filled in years ago." 8 did not see a problem with the lease for the
9 A Yes. 9 area between the dock wall and the parcel "for
10 Q Do you recall having discussion with 10 which we just got/getting title (coast guard
11 Attorney Smith about the Milwaukee Transit |11 parcel)." That's 100 East Maple, correct?
12 Center case in about June of 20137 12 A Where are you reading? Can you --
13 A I'm not sure of the timing, but yes, we did look |13 Q Second and third line on Page 2 of the exhibit.
14 at the facts of that case and -- asitrelated |14 A  Okay.
15 to Sturgeon Bay and have been kind of following |15 Q German "did not see a problem with the lease for
16 that case. 16 the area between the dock wall and parcel for
17 Q Why was that significant to you in Sturgeon Bay? |17 which we just got/getting title (coast guard
18 A It seemed to be a similar situation, private |18 parcel)."
19 development and -- supported by the county and |19 Do you see that --
20 city and for that matter DNR, but opposed by a |20 A  Yes.
21 different group. 21 Q --sentence? So Tom German didn't have an issue
22 Q And -- butjustin terms of the land issue, what |22 with leasing the area below the deemed ordinary
23 was your understanding of the public trust |23 high water mark on 100 East Maple, correct?
24 doctrine as it relates to lake bed land as of |24 A  That's my understanding, yes.
25 June of 2013? 25 Q That's what he was telling you?
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1 "But," in the following sentence, "heis | 1 Q Okay.
2 concerned about the area between the dock wall | 2 A Possibly others.
3 and the 'co-op parcel’ because that also is | 3 (Exhibit 16 marked for
4 filled area." 4 identification.)
5 A Um-hmm. 5 Q So showing you Exhibit 16, directing your
6 Q Do you see that? 6 attention to the bottom of the first page,
7 A Yes. 7 there's an email from you to Attorney Smith
8 Q "If I could have reached through and strangled | 8 dated November 7th of 2014. Do you see that?
9 him, I might have." 9 A Yes,ldo.
10 So why are you frustrated with Mr. German at |10 Q Okay. And so fair to say that this email
11 this point in October 20147 11 reflects your understanding at the time that
12 A Because we thought the issue was resolved, that |12 uses of public trust areas below the ordinary
13 the co-op parcel, there's no issues; the coast |13 high water mark could not include private
14 guard parcel, they agreed to a concurrence |14 commercial development?
15 letter based on the -- where the shoreline was |15 A Can you repeat the question?
16 at the time of the 1955 bulkhead ordinance. We |16 (Requested portion of record read.)
17 thought that was end of story, get these 17 MR. BITAR: Where are we reading
18 documents recorded, we can proceed with that |18 from?
19 development based on that. And now he's |19 MS. PERANTEAU: I'm not -- I'm not
20 throwing a concern at us regarding the co-op |20 even paraphrasing. I'm just asking for his
21 parcel which we thought was a nonissue at that |21 understanding based on what this email appears
22 point. 22 to show.
23 Q Okay. So as of October, end of October of 2014, |23 A  This email relates to --
24 the issue of title to 92 East Maple is still a |24 MR. BITAR: Written by someone else.
25 live issue according to Mr. German, correct? |25 MS. PERANTEAU: No.
Page 106 Page 108
1 A Inthe eyes of -- 1 A Relates to -- the email from Olejniczak to Smith
2 MR. BITAR: Object to form. Go ahead | 2 on November 7th relates to restaurant seating
3 and answer. 3 below the high water mark.
4 THE WITNESS: Okay. 4 Q Atthetime of this email did you have an
5 A It appears that in the eyes of Tom German, yes, | 5 understanding about the restricted public uses
6 there's an issue there. 6 that could be made of land below the ordinary
7 Q Okay. Did you ever get any assurances after | 7 high water mark as you just previously testified?
8 October of 2014 that that was not an issue from | 8 A My understanding of the public trust doctrine
9 DNR's perspective? 9 and the various things that go along with it has
10 A | am not aware of any. 10 evolved over time and has strengthened. | know
11 Q Okay. Now, you testified earlier to your |11 a lot more now than | did when this whole
12 understanding that there are a certain limited |12 development started. So | can't tell you on
13 set of uses that can be made of property below |13 November 7th if my understanding of it today
14 the ordinary high water mark, correct? Public |14 matches from November 7th.
15 access-type uses, recreation? 15 Q So flipping then to the third page of that
16 A Idon'trecall testifying today about that, but |16 exhibit, your email to Attorney Smith dated
17 it is my understanding that there are certain |17 November 6th of 2014, do you see the
18 uses that are allowed below the high water mark. |18 second-to-the-last line of the first paragraph,
19 Q Okay. Can you describe what set of uses in your |19 "We seem to remember DNR staff discussing
20 understanding would be consistent with what the |20 scenarios of what uses would qualify as public,
21 DNR would allow below an ordinary high water |21 but don't recall the specifics.”
22 mark? 22 A (Nods head up and down.)
23 A Cargo depots, marinas, boat storage, 23 Q Do you seethat? Did I read that correctly?
24 shipbuilding, recreation uses. Those would be |24 A  Yes, you read it correctly.
25 the ones. 25 Q So at that pointin time you had had a discussion
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1 with DNR staff discussing what scope of uses
2 would qualify as public?
3 A Yeah, that's correct. There has always been
4 talk about what can we do down there? You know,
5 what if we had restrooms, what if we had outdoor
6 seating, things of that nature were always
7 discussed as to what can and cannot occur below
8 that ordinary high water mark.
9 MS. PERANTEAU: | don't have any

10 further questions. Thank you.

11 (Proceedings concluded at 11:46 a.m.)

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 STATE OF W SCONSI N )
2 COUNTY OF BROWN )
3
4
5 I, CARRIRE S. BOHRER, a Notary Public,
6 Registered Professional Reporter, Registered Merit
7 Reporter, and Certified Realtime Reporter, in and for
8 the State of Wsconsin, do hereby certify that the
9 foregoing proceedings were taken at said tine and

10 place and is a true and accurate transcript of ny

11 original machine shorthand notes.

12 That the appearances were as noted

13 initially.

14 That said witness was first duly

15 sworn/affirmed to testify the truth, the whole truth

16 and nothing but the truth relative to said cause.

17

18 Dated at Green Bay, Wsconsin

19 This 3rd day of Cctober, 2016.

20

21

CARRIE S. BOHRER, RPR, RMR CRR

22 Notary Public, State of Wsconsin

23 E\f#/cg:orrm ssion expires 10/30/ 16

24

25
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DEPCSITION of HEIDI KENNEDY, called as a

witness, taken at the instance of the Plaintiffs,

under the provisions of Chapter 804 of the Wiscensin

Statutes, pursuant to Subpoena, before Lisa L.

Lafler, a Registered Professional Reporter, Certified

Realtime Reportex, Cextified lLivencte Reporter, and
Notary Public in and for the State of Wisconsin, at

Arenz, Molter, Macy, Riffle & Lawson, §.C., 720 North

East Avenue, City of Waukesha, County of Waukesha,
and State of Wisconsin, on the 20th day of September,

2016, commencing at 10:00 in the forenoon.

APPREARANCES

MBRY BETH PERABNTEAU, Attorney,
WHEELER, VAN SICKLE & ANDERSON, S.C.
44 Fast Mifflin Street, Suite 1000, Madison,
Wisconsin 53703, appearing on behalf of the
Plaintiffs.
mperanteaufwheeleriaw.com 608-255-7277

R. VALJON BANDERSON, Attorney,

ARENZ, MOLTER, MACY, RIFFLE & LARSON, S.C.
720 North East Avenue, Waukasha, Wisconsin
53187, appearing on behalf of the Defendants.
vanderson@ammr, net 262-548-1340

MICHAEL J. KOWALKOWSKI, Attorney,

STATE OF WISCONSIN, DEPARTMENT CF NATURAL RESOURCES
101 South Webster Street, Madison, Wiscensin
53703, appearing on behalf of the Witness.
michael,kowalkowski@wisconsin.gov 608-266-7542
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HEIDI KENNEDY,
called as a withess, being first duly
sworn, testified on cath, as follows:
{Exhibit No. 1 marked
for identification)
EXAMINATION
BY MS. PERANTEAU:
Q. Will you please state your full name and business
address for the record.
A. Heidi Kennedy, 501 Maple Avenue, Delafield, 53018.
Q. Thank you. And your appearance today is by
subpoena -
A. Yes,
Q. --in the case captioned "Friends of the
Sturgeon Bay Public Waterfront versus
City of Sturgeon Bay"?

Are you familiar at ali with the claims made in
that case?

No.

And so, | take if, you have not discussed those
claims with your counsel or otherwise?
No.

Ckay. | understand you have previously had your
deposition taken?

A
Q.
A
Q.
A
Q.

Mip-U-Seript®
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1 Q. And how long did you continue in that position? | 1 Q. Okay. A permit might be required that would altow
2 A, Three years in Milwaukee County. 2 it?

3 Q. And then subsequent to that, did you change fram | 3 A. Yes.

4 water management specialist to something else or | 4 Q. In the bulkhead ling aspect of your work, did you
5 your duties in that role expanded? 5  ever approve new ordinances for bulkhead lines?
6 A. No. No. | switched -- | was water management | 6 A. No.

7 specialist but for Racine and Kenosha counties for | 7 Q. So then returning to your position beginning in
8 seven years. 8 2011 as shoreland policy coordinaior --
o Q. So that brings us to about 20087 9 A Yes.

10 A. 2001 -- three years in Milwaukee. 10 Q. --what did that job entail?

11 Q. Uh-huh. 11 A. | was the statewide coordinator for the shoreland

12 A. Seven years in Racine and Kenosha. 12 program, so | reviewed municipal ordinances. |

13 Q. That brings us to 20117 13 conducted rulemaking {o change NR-115, the

14 A Yeah, 2010. 14 Wisconsin Administrative Code. And | provided

15 Q. Okay. 15 fechnical services to municipalities, most

16 A. 2011, yep. 16 specifically counties.

17 Q. And did you change positions at that point? |17 Q. Did you continue to make ordinary high water mark

18 A. | became the shoreland policy coordinator for the |18 determinations in that role as a shoreland policy

19 DNR. 19 coordinator?

20 Q. Sc let me go back with these water management |20 A. Yes.

21 specialist positions in Milwaukee and then in |21 Q. And navigability determinations?

22 Racine and Kenosha. Your duties continued to (22 A. No.

23 include processing permits? 23 Q. Okay. 1should go back for the record and ask:

24 A. Yes. 24 You were formerly known by the name Heidi Hopkins,

25 Q. Making ordinary high water mark determinations? |25 correct?

Deposition of HEIDI KENNEDY 9-20-16 Page 14 | Deposition of HEIDI KENNEDY 9-20-16 Page 16
1 A. Yes. 1 A Yes.

2 Q. And navigability determinations? 2 Q. And you began -- your name changed to Kennedy at
3 A. Yes. 3 what date?

4 Q. Anything else? 4 A. March 16th, 2009,

5 A. | reviewed many lakebed grant, bulkhead line | 5 Q. So you indicated that you were awarded your J.D.
6 projects. 6 in 2010, correct?

7 Q. What would your review of bulkhead line projects | 7 A. Yes.

8 entail? 8 Q. And did you have occasion to use your J.D. in your
9 A. Where the bulkhead line ordinance was fora | ¢ position with DNR after 20107

10 paiiicuiar property, whether they were filling 110 A. | was not an attorney with ithe DNR.

11 beyond it, and what the use of that property would (11 Q. Ckay. Did you fake on any functions that you

12 be post-consiruction of a new bulkhead line or {12 wouid characterize as iegai or quasi-iegai

13 repair of an existing bulkhead line. 13 functions for the department after 20107

14 Q. Okay. So meaning that in some cases, therewas an 114 A. Yes.

15 existing bulkhead line, and the issue had to do |15 Q. Can vou list those functions?

16 with fill being behind the bulkhead or lakeward of |16 A. | would conduct research and assist legal services

17 the bulkhead or waterward of the bulkhead line, | |17 with developing letters, some preliminary case

18 should say? 18 reviews for contested case hearings, policy

19 A. Yes, 19 development. That's about it.

20 Q. And is it correct to say that the DNR rules {20 Q. Okay. And were you ever called upon to assist

21 generaily prohibit filling waterward of the |21 legal services or do any preliminary case review

22 bulkhead line? 22 for a contested case regarding an ordinary high

23 A, Generally. 23 water mark determination?

24 Q. Okay. And there are scme exceptions? |24 A. No.

25 A. No. 25 Q. And then you left the department when?

Pages 13- 16 (4)
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A. October of 2015, the beginning of October.
Q. Between 2011 and 2015, did you have any other
position with the department besides shoreland
policy coordinator?
A. Yes. | became the waterway -- a waterway and
wetland policy coordinator in August of 2013.
Q. And how, if at all, did your role change between
being shoreland policy coordinator and waterway
and wetland policy coordinator?
I did less shoreland zonings, more waterway and
wetland work.
Q. Can you give me an example of waterway and wetland
work?
| developed guidance for the waterway and wetland
program, including artificial wetland exemption
guidance, the wetland donation guidance. |
developed a general permit for the Superior SAMP.
. Is that an acronym?
Sorry, the special area management plan. That's a
general permit for the City of Superior.
. Okay.
Other than that, | just developed policy and | -
policy with landfills and water regulation zoning
permits, how to coordinate those two. | worked on
industrial sand mining. So a lot of policy work,

A.

A
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Completely, yes.

Okay. Do you have regular contact with folks at
DNR in your consulting position?

Yes. Yes,

Okay. So turning to the subject now of ordinary
high water mark determinations generally, my

understanding is that these are typically made in
connection with a permit decision. Is that
accurate?

. Yes.
. For example, if somebody needed a Chapter 30

permit for lakebed filling, you would determine
the ordinary high water mark to figure out what
the permit area was below the ordinary high water

mark?

Yes.
Okay. Any other context that you can think of for
which an ordinary high water mark determination
would be needed?

Shoreland zoning.

Okay. Others?

Public trust determinations.

Okay. And what do you mean by that?
Lakebed grants, bulkhead line, submerged lands
leases. You need to know where the bed of the

Page 18

just more focused toward waterway and wetlands.

Q. Any work in connection with voluntary party
liability exemptions?

A. No.

Q. And what is the name of the bureau or department
that handles those? | think it goes by the
acronym RR?

A. Remediation and redevelopment.

Q. Okay. So you never had any role or functions with
remediation and redevelopment?

A. Only meetings regarding projects here and there.

Q. Meetings where something -- the remediation and
redevelopment would intersect with your work?

A. Yes.

Q. Okay. And then have we covered all of your
positions within DNR before your departure?

A. Yes.

Q. Your reason for leaving the department?

A. | had a great cffer from SEH.

Q. SEH is a consulting firm?

A. Yes, an engineering firm.

Q. Okay. And what do you currently do at SEH?

A. I'm a natural resources scientist.

Q. Does your work currently overlap with any of the

functions that you did when you were with DNR?

Deposition of HEIDI KENNEDY 9-20-16

V< B B B I & S S Y

BB R
W N RO
P> 9>

[
[4;]
12

16
17
18
1@
20
21
22
23
24
25

3]

8r PP

Page 20

lake or the river started and where the shoreline
i$ now or where the bulkhead line ends, the
lakebed grant ends, or the submerged lands lease
has been granted.

. And would that be for the purpose of determining

whether a particuiar development would be
consistent with the Public Trust Doctrine?
Yes.

. And would it be for purposes of determining title,

the state's title?

. No, not traditionaily.
. So would it be accurate to say that this -- this

woutld purely be a determination for regulatory
purposes, what is permitted in a particular area?

. Yes.

It would be for purposes of determining what kinds
of development would be permissible in a
particular area?

. Yes.

Okay. Are you aware of any published guidance for
making ordinary high water mark determinations?

. Can you clarify what you mean by "published"?
. Well, something that the DNR -- not a commercial

publication, but something that the DNR would
circulate to staff as a guide for making those
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1 A. Yes. 1 of concurrence was being developed, that there was
2 Q. Can you list some exampies of that? 2 going to be a hotel development on a footprint
3 A. The Kenosha waterfront; it was the old Chrysler | 3 that included both of these properties that are
4 plant area through litigation, and they came up | 4 outlined in red on Exhibit 1?7
5 with & compromise on a line of the form — of the | 5 A. No.
6 filled lakebed. 6 Q. Okay. At the time that you were considering or
7 Q. And was that compromise arrived at after the case 7 the concurrence was being developed, what was your
8 was in litigation? 8 understanding, if any, of the development that was
3 A. Yes. 9 proposed for the red outiined sites?
10 Q. Okay. Any cases that you can think of where the |10 A. They were planning on doing public access or
11 riparian owner presented a line to the DNR and |11 public waterfront along the water's edge and other
12 asked, "Please, will you concur that this is the |12 -- another type of private development on the
13 proper ordinary high water mark”™? 13 private side -~
14 A. Yes, Milwaukee Transit Center. 14 Q. And what -
15 Q. And your understanding is that there was actually |15 A. -- above the ordinary high.
16 a concurrence issued by DNR in the 16 Q. Okay. And when you're taiking about the "private
17 iitwaukee Transii Center maiter? 17 side,” can you delineate on Exhibit 1 what you
18 A. Yes. 18 unclerstand that to be --
19 Q. Okay. And was that -- and you're aware that there |19 A. (Indicating).
20 was legislation specific to that -- 20 Q. --just approximately?
21 A. Yes. 21 A. (Drawing).
22 Q. -- area, correct? 22 Q. Okay. And so we've drawn --
23 Do you know whether the DNR's decision was (23 A. And then (drawing).
24 made before or after the fegislature acted? |24 Q. Okay. So now you've drawn a blue line that is
25 A. Before. 25 sort of like a soup-ladie shape, we'll call it,

Deposition of HEIDI KENNEDY 9-20-18 Page 30
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1 Q. And other than the Kenosha waterfront case, | 1 the part of the blue line that is a straight line?
2 Milwaukee Transit Center case, any othercasesof | 2 A, Yes,
3 a concurrence being issued by DNR based on aline { 3 Q. Is that part of the DNR's ordinary high water mark
4 drawn by someone else? 4 determination?
5 A. Not that | can think of. 5 A. No. The DNR's determination was for this
6 Q. So I've had marked, and {"ll show you, Exhibit 1. | & (indicating) curve.
7 Is this a document that you've seen before? | 7 Q. And getting back to your understanding about where
8 A. No. 8 the private development was going to occur, did
9 Q. Okay. Are you aware or are you familiar with the | 9 you understand that the private development would
10 fact that the DNR's ietier of concurrence applies |10 e occurring on the parcei that's caiied
11 to a portion of the properties here outlined in |13 82 East Mapie Street behind that straight biue
12 red? 12 iine?
13 A Yes. 13 A. No.
14 Q. Okay.  Are you familiar with the fact that there (14 Q. You were not aware that that - that that was
15 is a proposed hotel redevelopment for a footprint (15 proposed?
16 that extends over both of the red outlined 16 A. The development we locked at, Megan and |, was for
17 properties on this site, Exhibit 1? 17 100 East Maple and it was occurring behind there.
18 A Yes. 18 We did notf know that it included both parcels,
19 Q. Okay. Were you aware of that .-well, let me back |18 Q. Okay. Thank you.
20 up. 20 (Exhibit No. 2 marked
21 And you had some involvement in the decision |21 for identification)
22 that was memorialized in the DNR's letter of 22 Q. 30 I'm showing you what's been marked as
23 concurrence, correct? 23 Exhipit 2. This is the document we've previously
24 A. Yes. 24 referred to as the letter of concuivence, correct?
25 Q. Were you aware at the time that the determination |25 A. Yes.
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Q. Okay. And, as | understand your testimony, you
assisted Aftorney Megan Correll with the
development of this letter?

. Yes.

. Who besides you and Ms. Correll were involved in

the drafting of this letter?

TR SR T R SR
> Pr

. No cne,
Q. Tom German with Board of Commissioners of Public
Lands?
10 A. Megan had discussions with Chris Hess and
11 Tom German.
12 Q. Okay.
13 A. But | drafted it and Megan edited it. | do not
14 know if she shared it with Tom or others --
15 Q. Okay.
16 A. -- prior to us finalizing it.
17 Q. And Chris Hess is a DNR attorney?
18 A. Former DNR attorney.
19 Q. So she was involved in some discussions prior to
20 the issuance of this letter?
21 A..Yes.
22 Q. Okay. And, again, your testimony is that other
23 than those folks you've identified, no one else at
24 DNR had a hand in the preparation of the
25 concurrence letter?

Deposition of HEIDI KENNEDY 9-20-16 Page 35

1 Q. So how then does the process differ when you have
2 a filled lakebed area?
3 A. When you're dealing with filled lakebed or filled
4 riverbed, you have to rely on historical maps and
5 aerial photos to recreate history and figure out
6 where the shoreline potentially was historically
7 and make a decision based upon your -- those
8 resources where you think the state's jurisdiction
9 and where the public trust begins.

10 Q. Okay. So this -- what resulted in the

1% determination of concurrence in this case, that

12 was initiated at the request of the

13 City of Sturgeon Bay?

14 A. | do not know.

15 Q. Okay. How did the project first come to your

16 attention?

17 A. Megan Correll asked me to come to her office and

18 help her with this determination.

19 Q. Do you recall when that was?

20 A. I do not remember the exact date.

21 Q. Just flipping to Exhibit A of Exhibit 2, the plat

22 of survey --

23 A. Uh-huh.

24 Q. -- where, In your understanding, did the survey

25 come from?

Deposition of HEIDI KENNEDY 9-20-16 Page 34

1 A. None that | know of.

2 Q. Okay. Were you present when Mike Bruhn signed the
3 letter October 20th, 20147

5 A. No.

5 Q. Can you approximate for me how many hours or days

6 you might have spent all told in the preparation
7 of the concurrence letter, meetings, discussions?
g8 A. Probably a combined 20 hours.

9 Q. So what is the difference between an ordinary high
10 water mark determination and a determination of
11 concurrence with the approximate ordinary high
12 water mark?

13
14
15
16
17
18
19
20
21
22
23
24
25

A. | guess couid you clarify?

Q. Sure. You remember when { asked you what the
typical process is for an ordinary high water mark
determination and you went through that there was

a request --

A. Yeah.

Q. -- site visit, survey, et cetera.

Is that same process followed in the issuance
of a determination of concurrence?

A. For a filled lakebed or filled riverbed, no.

Q. If it was not filled lakebed, it would be the same

process?

A. Yes.

Deposition of HEIDI KENNEDY 9-20-16 Page 36

1 A. Well, i says it was prepared by

2 Baudhuin, incorporated, and prepared for

3 City of Sturgeon Bay.

4 Q. So at the time that you were considering or

5 drafting the determination of concurrence, you

6 understood that the survey the line was asked to

7 concur with came from the city, correct?

g A. That's what [ believe, yes.

g Q. Do you have any understanding of whether the
10 department instructed the city or how the city
11 otherwise was given to place this line as the
12 ordinary high water mark on its survey?
13 A. | was not involved in any meetings prior to that,
14 Q. 1just want to show you -- this was marked. I'm
15 not going to have this separately marked, but |
18 just want to show you what was marked as Exhibit 1
17 from Mr. Bruhn's deposition. And he had
18 highlighted Exhibit A in yellow highlighter as his
19 understanding of the approximate ordinary high
20 water mark. Is that also your understanding?
21 A Yes.

22 Q. Okay. Is there any other difference between a
23 straight ordinary high water mark determination on
24 the one hand and a determination of concurrence on
25 the other aside from the fact that, in this
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1 A. | do not know. 1 analysis?
2 Q. And what about the reference 1925 U.8. War | 2 A. Those were just the two maps that were mentioned
3 Department map image? Was that provided by | 3 in the letter.
4 Sturgeon Bay? 4 Q. Okay. So, in your opinion, the concurrence is not
5 A. | do not know. 5 based -- certainly not exclusively based on those
6 Q. Okay. Do you know whether the department or | 6 two maps?
7 someone working with you selected those twomaps | 7 A. No.
8 as a basis for the analysis in the letter of | 8 Q. Based primarily on those two maps?
9 concurrence? 9 A Yes.
10 A. Those were two of the maps we relied upon for {10 Q. I'm going to show you what --
11 making our determination. 11 MS. PERANTEAU: ['ll have this
12 Q. And can you list what other maps were relied upon? |12 marked.
13 A. We look at other aerial photos -- 13 (Exhibit No. 3 marked
14 Q. Okay. 14 for identification)
15 A. -- and any other online resources we can find. |15 Q. | want to show you what I've had marked as
16 Q. In this case, were there other online resources? |16 Exhibit 3. Does this document look at all
17 A. We look at Sanborn maps. 17 familiar to you?
18 Q. So you did indeed look at Sanborn maps in |18 A. Yes.
19 preparing this letter? 1% Q. In what context did you see this document before?
20 A, Yes. 20 A. | believe this was the first draft they sent us.
21 Q. Can you recall what years? 21 Q. "They,"” the City of Sturgeon Bay?
22 A. Not specifically. There was a number of them. |22 A. | believe it was the city sent us this for
23 Q. Any other historic maps? 23 determination.
24 A. The original government survey. 24 Q. Okay. And so Exhibit 3 shows the dashed
25 Q. Okay. 25 approximate location of the ordinary high water
Deposition of HEIDI KENNEDY 9-20-16 Page 42 | Deposition of HEIDI KENNEDY 9-20-16 Page 44
1 A. Bordner Survey, topos. |think that's aboutit. | 1 mark as extending across 92 East Maple as is shown
2 Q. How about any archival newspaper articles? | 2 on Exhibit 1, correct?
3 A. No. We did not. 3 A Yes.
4 . Were you aware that there was a voluntary party | 4 Q. And the department rejected that? It would not
5 liability exemption application pending from the | 5 concur in that line?
6 city at the same time that this concurrence was | 6 A. We rejected this map.
7 being drafted? 7 Q. Do you know why?
8 A No. 8 A. it had no metes and bounds. | know specifically
8 Q. So you were not aware that there were soil borings | 9 that was an issue along the west door -- western
10 available for the site? 10 boundary of the site and we needed metes and
11 A. No. 11 bounds along this western edge.
12 Q. But you did look at the Bordner Survey in {12 Q. Okay. And specifically in contrast to the
13 connection with drafting the letter of 13 ordinary high water mark line that the department
14 concurrence? 14 ultimately concurred with, do you recall why the
15 A Yep. 15 department rejected the line -- the extension of
16 Q. And that's something that comes from the '30s,1 |15 the line across the top of parcel 927
17 think? 17 A. No.
18 A. Yeah, mid-'30s, uh-huh. 18 Q. Okay. No specific recall?
19 Q. And specific to the U.S. government survey, you {13 A. No.
20 looked at the Sibley Survey of the original (20 (Exhibit No. 4 marked
21 meander line? 21 for identification)
22 A. Yes. 22 Q. Just taking another look at Exhibit 3. Are you
23 Q. Okay. Who was it that selected out or chose to |23 aware of whether the City of Sturgeon Bay
24 focus on the 1925 L.S. War Department map and the |24 specifically requested that the DNR concur in the
25 25 straight portion of this dashed line which I'm

1955 bulkhead line map as a basis for this
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1 marking with a straight blue pen? 1 blue line, correct?
2 A. 1 do not know. 2 A. Yes.
3 Q. Okay. 3 Q. In your review in preparation for issuing the
4 MS. PERANTEALU: And, for the 4 letter of concurrence, did you have any
5 record, I've marked with a blue pen the 5 discussions concerning the character of the
6 straight blue line that was the subjectofmy | 6 property that's labeled "tools and Brandeis"?
7 last question. 7 A. Can you please restate that?
8 Q. Taking a iook at what we've marked as Exhibit 4, | 8 Q. Did you have any discussions in connection with
9 is this the map that is referred to at the bottom | ¢ preparing the letiter of concurrence about the
10 of the first page of the concurrence letter as the |10 character or nature of the property that's labeled
11 1925 U.S. War Department map image? |11 as "toois and Brandeis"” on the 1925 map?
12 A. Yes, except for there's been some overlays. {12 A. Yes.
13 Q. Okay. So the version of the map that you have 13 Q. Did you tatk about the fact that that's a wharf?
14 seen previously did not have the red parcel 14 A No, not specifically.
15 outline on it? 15 Q. Did you evaluate that portion of the map fo
16 A. Yes. 16 determine whether the land was created by
17 Q. Do you recaii whether the version of the map that |17 accretion versus artificiai fiil?
18 you saw had the thick blue line denoting the |18 A. Yes.
19 original survey shore meander? 19 Q. And did you have a conclusion about whether the
20 A. No. 20 fand underlying the tools and Brandeis area of the
21 Q. It did not have that? 21 map was artificial fill or accretion?
22 A. Did not have that. 22 A Artificial fill.
23 Q. Okay. How about -- 23 Q. Okay. And does that trigger any recollection with
24 A. Atleast i don't think it did. | can't see what's |24 respect to the city's map, Exhibit 3, in terms of
25 underneath the blue line. 25 the extended ordinary high water mark line on the

Deposition of HEIDI KENNEDY $-20-16
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1 Q. Okay. And we're talking about the light blue line | 1 thick blue line shown here?
2 that's the shore meander, correct? 2 A No.
3 A Yes, 3 Q. Okay. Sol understand that the primary analysis
4 Q. Okay. And did the version of the map that you | 4 in the letter of concurrence is that the
5 recall looking at for purposes of your draftof | 5 department concluded that between the time of the
6 the letter of concurrence, did that have the dark | & 1925 map, Exhibit 4, and 1955 when the bulkhead
7 blue bulkhead line overlaid on the map? | 7 line was approved, that the particular area that
g A. No. 8 is shown sort of in a triangular fashion -- well,
9 Q. Okay. So ifl represent to you that this is the | o let me show you that on Exhibit 2.
10 document thai was produced by the 10 This trianguiar parcei ihat i'm outiining in
11 Board of Commissioners of Public Lands, that's not |11 blue on Exhibit A of Exhibit 2, the departiment
12 something that you recaii either discussing with |12 conciuded that that was iand formed by accretion,
13 Mr. German or reviewing in connection with this |13 true?
14 letter of concurrence? 14 A Yes.
15 A. No. 15 Q. And the basis for that is because the department
16 Q. Okay. |assume, though, that the map thatyou |18 concluded that between 1925 and 1955, the water
17 reviewed did show the abuiments labeled (17 depths in that area, triangular area, were shallow
18 "L.M. Washington Dock” and designated as "mill |18 enough so that sediments, lake sediments could
19 refuse” on the southeastern side and the dock |19 have accumulated in that period of time. s that
20 structure labeled "tools and Brandeis" - |20 accurate?
21 A Yes. 21 A. Yes.
22 Q. -- northwestern side, okay. 22 Q. Okay. And is that based on the -- a depiction of
23 And you understand that the abutment that's |23 water depths on the 1925 map?
24 labeled "tools and Brandeis" is the same straight (24 A. In part, yes.
25 line that's reflected on Exhibit 3 in the thick (25 Q. Okay. Let me just -- the bottom of page 1 of the
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Q.
A. Yes. | know what that is then.

Page 49

concurrence states, "The parcel area between the
two solid structures in the 1925 map appears to
have been a shallow bay of two feet water depth.”
Is that information available on the 1925 map?

. | cannot see it on this map.
. In your understanding, was that -- in the version

of the map that you evaluated, that information
was on that copy?

. Yes.
. And, in your understanding, the water depths that

are called out on the map were actual water depths
in 19257

Yes.

Okay. Are you aware of something cailed the
International Great Lakes Datum?

No.

. So you're not familiar in particular with the

Great Lakes Low Water Datum?

. Are you referencing the Army Corps of Engineers,

the information used by the
Army Corps of Engineers to determine lake levels?
Is that what that is?

It's part of that, yes.

Q. Are you aware of whether the map - strike that.

Deposition of HEIDI KENNEDY 9-20-16
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what purposes.
And is there any reason why you wouldn't have
locked at a war department or army maps from an
earlier period closer to statehood to determine
the ordinary high water mark?

. We may have. | don't know. |don't remember all

the maps we looked at. There was a table like
this covered in maps that we spent hours
reviewing. | don't remember if there was other
maps.

. Okay. Did the meander line from the original

government survey factor into your analysis of
accretion in any fashion?

. Of course.

. How s0?

. We review all the maps that are available to us

and try to make the best determination we can as
to where we believe the ordinary high water mark
could have been back historically.

Q. And, in particular, how is the meander line used

o>

for that analysis?

. I¥'s one piece of the information that we look at.

So taking a look at Exhibit 4 where the meander
line appears to intersect with the rearmost
portion of the concurrence parcel, we'll call i,

L WO STl W R
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Q.
A. Knowledge of how the maps were created and for

Page 50

Did you do any analysis to determine whether
the water elevations listed on the map were actual
water levels versus targeted to the International

Great Lakes Water Datum?

. No.
. Okay. Are you aware that the International Great

Lakes Datum have an elgvation for the ordinary
high water mark of all of the Great L.akes?

. Yes.
. Was that information used at all in your analysis

of accretion?

. No.

MR. ANDERSON: Could we just -
could you read the last question back?

{Previous questions and answers
read)

. How was the -- how was it determined to use the

location of the shoreline in 1925 as a benchmark
for determining the ordinary high water mark?

. Megan and | looked at a number of different maps.

This map we -- in combination with the other
aerial photos we looked at appeared to be the most
accurate.

How did you make that determination?

Deposition of HEIDI KENNEDY ©-20-16
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is there some -- did that factor into your
decision or your analysis with respect to
accretion?

. Of course.

. Based on location of the meander line?
Yes.

. Can you be more specific?

. Well, we take into account every map that's out
there and look at where the shoreline is,
recognizing that just because a line's put on the
map where they say where -- where the lake begins
or the river begins doesn't necessarily mean it's
an ordinary high water mark based upon the
characteristics established in case law. So
utilizing the case law and how ordinary high water
mark is defined by case law, we have to figure out

where we think the ordinary high water mark would
be based upon state case law.

. So the ordinary high water mark is not the same

thing as the shoreline?
. No.
But you did use the shoreline as depicted on the
1925 map as a starting point for your analysis?
. One of the pieces, yes, uh-huh.
And you used the depiction of the shoreline in the

Min-U-Seript®

Yerbatim Reporting, Limited

(13) Pages 49 - 52

(608) 255.7700



ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight


Deposition of HEIDI KENNEDY Friends of the Sturgeon Bay Public Waterfvont, ctall vs.
September 26, 2616 City of Sturgeon Bay
Deposition of HEID!I KENNEDY 9-20-18 Page 53 | Deposition of HEIDI KENNEDY 9-20-16 Page 55
1 1955 bulkhead line map also for purposes of your | 1 where that shoreline was in the past.
2 accretion analysis, correct? 2 G. Gkay.
3 A Yes. 3 (Exhihit No. 5 marked
4 Q. And do you believe that the depiction of the | 4 for identification)
5 shoreline on these maps can give you a good | 5 Q. I'm showing you what's been marked as Exhibit 5.
6 approximation of the location of the ordinary high | & I will represent to you that this is an affidavit
7 water mark? 7 signed by Mike Cain that was submitted in support
8 A Yes. 8 of a motion for summary judgment by the defendant
9 Q. Okay. Is there any difference for regulatory | o in the captioned case.
10 purposes whether the depariment's determination of {10 Drawing your attention to paragraphs 5
11 an ordinary high water mark is approximate versus |11 through 8, if you could just take the time to
12 precise? 12 review those paragraphs in particuiar.
13 A. Well, when you're dealing with filled lakebed, you |13 A. (Witness looking at document.)
14 can't recreate the wheel. You can't furn back {14 Q. Just let me know when you've had a chance to
15 time and figure out where an ordinary high water |15 review 5 through 8.
16 mark was utilizing our typical measures of |16 A. | have.
17 determining ordinary high water marks, which is {17 MR. ANDERSON: Hold on a second.
18 physical or biological characteristics. Soyou |18 Okay.
19 either do onsite investigation where you actually |12 Q. So with respect to paragraph 5 in particular, do
20 have the characteristics that you can describe or |20 you have any basis to dispute any of the
21 you're recreating history through the use of maps |21 statements Mr. Cain makes in that paragraph?
22 or other resources. 22 A. No.
23 Q. H you were -- if you had been aware at the time |23 Q. Any basis to dispute any of the statements made in
24 that soii borings existed for the parcel in |24 paragraph 67
25 question, would you have analyzed those as well? |25 MR. ANDERSON: well, 'm going to
Deposition of HEIDI KENNEDY 9-20-16 Page 54 | Deposition of HEIDI KENNEDY 9-20-16 Page 56
1 A Sure, 1 object as to the form of the question. It
2 Q. Did anyone ask the City of Sturgeon Bay whether | 2 doesn't indicate this witness has any
3 soil borings existed for the property? 3 familiarity with the lawsuit that you're
4 A. 1do not know. | did not. 4 referencing here in Milwaukee County. But
5 Q. Do you feel that soil borings are a useful tool | 5 subject to that objection, you can go ahead.
6 for analyzing the subsurface of propertyto | ¢ A. Number 8, no.
7 distinguish between accretion and artificial fili? | 7 Q. Okay. And as you've testified, the process that
8 MR. KOWALKOWSKI: I'm goingto | 8 Mr. Cain outlines in paragraph 6 is -- sounds
9 object to that on the scope of the testimony. | o similar to what you did in the case of the
10 i think you're asking for an experi opinion {i¢ COCUITENGE, COTTeciy
11 there on the use of those borings. 11 A Yes.
12 MS. PERANTEAU: I'm asking for her |12 Q. Did you have a chance to obtain any documents from
13 analysis as a person who does ordinary high |13 local historical societies or the
14 water mark determinations. Limited to that. |14 Wisconsin Historical Society?
15 MR. KOWALKOWSKL: voucananswer |15 A. | did not seek out documents from the local
16 it. 16 historical society.
17 A. No. 17 Q. And with respect to paragraph 7, | think it's your
18 Q. And what's the reason for that response? [is testimony that you did not obtain or review any
12 A. There are many filled lakebeds and filled 19 archived newspapers from the prior century of
20 shorelines or graded shorelines that have fill. |20 development in the area?
21 You cannot teli -- the sole basis of fill alone is |21 A. 1 did not.
22 not going to tell you where the ordinary high |22 Q. And then with respect to paragraph 8, Mr. Cain's
23 water mark was. Obviously, this shoreline has |23 affidavit says, "In some cases, soil borings are
24 been filled over time, which is why we have the {24 available. In other cases, the department
25 iand that we have now. It is not dispositive of (25 reauires project developers to obtain soil borings
Pages 53 - 56 (14) Verbatim Reporting, Limited Fiinp-U-Seript®
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Page 57

in order to provide physical evidence of the
affected areas.”

That is not something the department required
the City of Sturgeon Bay to do in this case,
correct?

A. Not as part of the ordinary high water mark
determination, no.
And do you know whether there was any analysis of
coastal dynamics, the physics of lake sediment
movement in connection with the accretion opinion
that is in the concurrence letter?
. We did not require or review any coastal analysis.
. Do you have a staff person at DNR that is an
expert in coastal morphology?
No.
Okay. Did you conduct a site visit in connection
with the drafting of the concurrence letter?
No.
Are you familiar at all with the transfer method
for ordinary high water mark determination?
Yes.
. Can you expiain for the record what that is?
. In some cases where we have difficult ordinary
high water mark determinations, we conduct -- we
make a determination or the DNR makes a

Q.

>0> O» £» O»
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A. No.
Q. Okay. And | understand the blue line on this
document to be an overiay of the shoreline shown
on the 1955 bulkhead line map.
MR. ANDERSON: is that a question?
Q. I'll strike that question.
You've not seen this before?

No.

Q. You're not aware that the DNR -- whether the DNR

prepared this or someone eise prepared this?

A. No.

Q. Did you prepare or review any overlays of the
subject property on historic maps, such as the
Sanborn maps or the maps that we've reviewed

today?

. Yes.

Okay. Which maps did you review with an overlay
of the subject property boundaries?

- Not -- well, | believe Mr. Collins submitted to
the DNR -- Dan Collins submitted to the DNR a map
that shows overlays of the Sanborn maps on top of

the property boundaries.
Are you aware of whether that was reviewed before
or after the concurrence was issued?

A. After.

A

Q.

Page 58

determination on another parcel and then transfers
that to an adjacent parcel if it seems
appropriate.
Q. Transfer the elevation?
A. Yes,

Q. And do you have an opinion about whether that
would have been appropriate in this instance?

A. | do not have an opinion on that.

Q. It was not attempted?

A. No.

Q. Has the department ever used International Great
Lakes Datum ordinary high water mark data as an
elevation for use of the transfer method?

A. No.

Q. Okay. Do you know why that is?

A. We do not agree -- we do not use the same
standards for determining ordinary high water mark
in the State of Wisconsin as what the Corps does.

(Exhibit Nos. 6 and 7
marked for identification)

Q. Showing you now what's been marked as Exhibit 6.
I will represent to you that this is a document
that was included in a DNR open records response
for this property. Have you seen this document

before?

Deposition of HEIDI KENNEDY 9-20-16
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Q. Okay. In preparation for issuing the concurrence,

did you or anyone you were working with at DNR

review overlays of the property boundaries on
historic maps?

A. No.

Q. Showing you now what's been marked as Exhibit 7.
This is also a collection of documents received in
response to an open records request from DNR. Do
you recall reviewing any of these documents in
preparation for issuing the letter of concurrence?

. | -- | do not remember reviewing these specific

documents or this specific document.

. The first page of Exhibit 77

. Or the second page or the other page.

. And, in particular, you don't recall overlaying

the property boundaries on any aerial photos of

the property in preparation for issuing the
concurrence letter?

No.

. Okay. |s there a reason why you wouldn't have
evaluated the current property boundaries against

historical maps or aerial photos?

. We did review the historical maps and aerial
photos. We don't have staff that can overlay maps
on top of historical maps on top of others. They

P>
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Page 61

would have to digitize them and overlay
everything.
Okay. But would you agree that it would have been
important {o review the current property against
the historic maps to understand what particular
area you were looking at?

. We did look at property boundaries and historical

maps to interpret where we thought the ordinary
high should be, but we did not overlay maps on top
of maps.

. Okay. 30 you can't say whether or not these

particular aeriai photos that are in Exhibit 7
were used in --

. These are -- these aerial photos were used, but we

- | did not create this document or zoom in o
this extent. So | did not create this document
and | don't know who did.

. Okay.

We looked at historical aerial photos, but we
looked at it from a much more zoomed-out scope and
tried to zoom in as much as we could. But | did
not create this document that you have here.
And you did not review it in particular?
Not this document, no.

| should say these three documents --
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. To create a bulkhead line under 30.11(2), it has

. But the property in the area was subsequently

. Yes.

. Okay.

. Okay. I'm trying to understand the difference

Pége”éé '
requirements of Section 30.11(2), it did not come

into force." Can you explain what that means, "it
did not come into force"?

to conform -- the bulkhead line must conform as
nearly as practicable to the shoreline. That's
based on case law and review of the statutory
language, which means it did not come into force.
It was not a valid bulkhead line under that
statute.

filled up to the bulkhead line. You understand
that, right?

So how is it that the bulkhead line -- that there
could be fill behind the bulkhead line if it -- if
it was not vaiid?

It happens all over.

It was approved. The bulikhead line was approved,

as the letter indicates, by the Public Service
Commission. So it was filled subsequent {o that
approval,

between approval and not coming into force.

W W oW
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Or these three documents, sorry.

-~ that are Exhibit 77

Yes. Thank you.
So when you testified that you reviewed Sanborn
maps in connection with drafting the letter of
concurrence, the department had in its possession
Sanborn maps, not the ones that were provided by
Mr. Collins --

Yes.

. -~ in paper form?

No.

Do you know the source of the Sanborn maps the
department reviewed?

. | do not remember, no,
. Getting back to Exhibit 2, the letter of

concurrence, there's a discussion in the second to
the last paragraph on the first page about the
1955 bulkhead line approval and there's a sentence
that says, "Despite the 1955 bulkhead approval,
the landfill did not conform as nearly as
practicable to the shore and was not accompanied
by a lakebed lease issued by the
Board of Commissioners of Public Lands pursuant fo
Section 24.3%(4) of the statutes. Because the
1955 buikhead line was inconsistent with the

Deposition of HEID! KENNEDY 9-20-16
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A
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Q.

. Okay.
. So there was -- my -- well, even though this one

. Okay. 50 the bulkhead line as it was drawn in

. Did not conform as nearly as practicable to the

. Okay. And the bulkhead iine wouid not be

Page 64

to the DNR, reviewed these butkhead lines. Based

upon my experience and training from Mike Cain and
Dale Simon and -- many of these bulkhead lines

were rubber stamped. They were not reviewed for
compliance with the statutes.

was approved and stamped by the Public Service
Commission, it didn’t meet the statutory
reguirements.

1955 was not along the shoreline at that time in
YOUr -

shoreline.

considered the ordinary high water mark, true?
Correct.

Are you aware of whether the DNR had a surveyor

who independently evaluated the legal description
for the ordinary high water mark that appears on
the exhibit to the letter of concurrence?
Not a surveyor, no.

Did anyone who independently evaluated it?

Pages 61 - 64 (16)

Verbatim Reporting, Limited
(608) 2557700

Min-t-Seript®


ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight

ntoay
Highlight


Friends of the Sturgeon Bay Public Waterfront, et al. vs.
City of Sturgeon Bay

Deposition of HEIDI KENNEDY
September 20, 2016

[To T <R B S T

N RO NN RNMODRB BB R P R
Uoh W HE O o0 WP o

Deposition of HEIDE KENNEDY 9-20-16

Page 65

A. Chris Hess, who was our real estate attorney,
reviewed the -- the description --

Q. Okay.

A. -- provided in Exhibit B.

Q. Okay. Affer the letter of concurrence was issued,
did you have any later discussions with city
representatives about the letter?

A. No.

Q. Were you ever asked to issue another concurrence
for any other portion of the city's property?

A. No.

Q. And at some point, you became aware that there was

going to be a hotel development on the adjacent
parcel, 92 East Maple?

A. Yes.

Q. When would you say after the concurrence was

issued did you become aware of that?
A. | don't remember.
Q. And the department becoming aware of that did not

trigger a need to make a second ordinary high
water mark determination?
MR. ANDERSON: I'm going to object
fo the question. You can answer.
THE WITNESS: Okay. So answer it?
MR. KOWALKOWSKI: I'm going to
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Page 67

only after Midwest Environmental Advocates
submitted that request that we re-review it.
Q. So there was a review performed of the concurrence
letter after Midwest Environmental Advocates --
Yes.
-- submitted that letter?
Yes. | -- | conducted it.
And so what -- what was the process of that
review?
| reviewed the information that we looked at
again, some additional information that was
provided by Dan Collins regarding the Sanborn
maps; talked with Edwina Cavanaugh and Chris Hess
about my review of the information again in light
of what Dan Collins submiited; and we agreed that
we thought the decision shall stand, and my
understanding was is that that was conveyed back
to Midwest Environmental Advocates,
Your understanding is it was conveyed in writing
back to Midwest Environmental Advocates?
. Edo not know how Edwina or Chris conveyed it back
to Midwest Environmental Advocates.
. Okay. When you conducted the review based on
Midwest Environmental Advocates’ request, did that
review include any other property other than the

> orp>
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object to that. 1think you're asking her to
form an opinion based on speculation.
MR. ANDERSON: Well, if | heard
your question correctly, you said not
becoming aware of that, did that cause --
MS. PERANTEAU: No. No. 1said -
I'll restate the question.
MR. ANDERSON: Okay.
Q. When you became aware, when the department became
aware that there was a hotel development proposed
for the adjacent property, didn't that trigger the
need for another ordinary high water mark
determination?
No.
. Why not?
We received a request from Midwest Environmental
Advocates to review our decision again -- 1o
re-review our decision again. That was after
newspaper articles were published about the
potential hotel. If the development -- if the
hotel was going to be above the ordinary high,
then we wouldn't have had any review anyways. We
had no information to say that it wasn't going to
comply with the previous determination. The next
-~ the re-review of the determination was done

> or
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property that's legally described in the
concurrence letter?

A. At that time, it came to light that there was this
parcel in 92 East Maple Street. The city did not
request us to review 92 East Maple Street. The
city only requested us to review
100 East Maple Street because they were unable to
obtain itle to that parcel; but they were able to
obtain title apparently to 92 East Maple. So our
decision was limited to 100 East Maple Street,
which is where we made our determination.

Q. Okay. Thank you.

MS. PERANTEAU: | have no further
guestions.
{Discussion off the record)
EXAMINATION
BY MR. ANDERSON.:
Q. Okay. Heidi, my name is Val Anderson. We
represent the defendants in the lawsuit that
you're here being deposed on foday. | have a few
guestions on the testimony you gave in response to
counsel's guestions.
Starting off with this 19565 bulkhead line
issue, this had to do with Exhibit 7 --
A. Okay.
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